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Judicial Conference Scholarship Competition a Tremendous Success 

 
In early February, the Bar Association announced a 
law student scholarship competition as part of its 
effort to raise awareness about veterans law among 
law students.  The five winning students would 
receive a paid registration to the CAVC’s 12th Judicial 
Conference, along with free registration to the Bar 
Association’s half-day session at the conference.  
Applicants were required to submit an entry in one of 
three categories:  a writing competition, community 
service, or an artistic contribution. 
 

My father is a Vietnam Veteran.  He earned a 
Purple Heart and witnessed horror that, even 45 
years later, he will not speak about.  He held 
himself together until the 1980s, then reality started 
to fade.  He was diagnosed with dementia and 
PTSD at 66 years old.  As an only child, I am alone 
in helping my father navigate a VA benefits system 
without a map, compass, or light. 
 Dan Kosmowski, Honorable Mention Winner 
 

For the Writing Competition category, applicants 
wrote a short essay describing a current challenge 
facing veterans and proposing a solution.  The 
students submitted essays ranging from on how to 
combat suicide among veterans, how to solve delays 
in the disability claims processing system, how VA 
might address the predictable increase in women 
veterans, and how to address military sexual assault 
for male victims, among numerous other topics.  For 
the Community Service category, students wrote 
short essays describing their participation in 
community service or outreach involving veterans.  
For the Artistic Contribution category, students 
created an artistic work recognizing or honoring 
veterans, or raising awareness of veterans’ issues. 
 
 
 
 
 
 
 

 
Scholarship Winner Leigh Argentieri and Captain David 

Coogan, Founders of the Veterans Legal Practicum at the 
University of Pittsburgh School of Law 

 
Beginning in January 2012, I worked with another 
Pitt Law student to develop and implement a 
Veterans Legal Practicum at the University of 
Pittsburgh School of Law.  After several months of 
collaborating with local foundations, the law school, 
and lawyers in the community, we were tentatively 
awarded a grant to start a Veterans Legal Practicum 
for the 2013 Fall Semester. 
 Leigh Argentieri, Scholarship Winner 

 
Despite a very short turnaround time, 28 law students 
from 21 different law schools all around the country 
submitted entries.  There were submissions in all 
three categories.  The entries were of exceptionally 
high quality, which made it very challenging to judge 
the competition.  The five winners (listed 
alphabetically) are: 
 
• Leigh Argentieri (University of Pittsburgh School 

of Law) for her community service in 
co-founding a funded Veterans Law Clinic at her 
law school 

 
Scholarship Winners, continued on page 11.  
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Message from the President 

Spring is here. It is a time of growth and renewal, and 
the Bar Association is fully in the spirit.  Already, we 
have seen our largest membership numbers in years. 
On behalf of the Board of Governors, I want to 
welcome all our new members and to thank all of our 
established members for their continued support. 
 
Whether you are a recent or long-standing member, I 
hope you have been able to take advantage of the 
many benefits your membership brings.  We have 
had two great educational programs in the last two 
months:  one on understanding the Veterans Service 
Organizations and the other on handling the claims 
of incarcerated veterans.  Once again, we were able 
to make these available online through the assistance 
of the Federal Circuit Bar Association.  Now, I am 
excited to announce that we have started to make 
audio recordings of these programs available online at 
our website.  If you were not able to participate live, 
catch up on what you missed at www.cavcbar.net 
under the “Events and News” tab. 
 
The great programs and events are continuing.  Of 
course, our biggest upcoming event is our program in 
conjunction with the CAVC's Twelfth Judicial 
Conference.  Under Secretary for Benefits Allison 
Hickey will be our featured speaker and provide us an 
update on the transformation of VA’s benefits 
adjudication process.  Prior to her speech, we will be 
presenting a fantastic, two-hour panel of doctors, 
scientists, and epidemiologists to discuss medical 
causation evidence.  In May, we will be presenting a 
screening of John Huston's documentary “Let There 
Be Light,” which records the experiences of returning 
WWII veterans receiving psychiatric treatment from 
the military.  The screening will be followed by 
commentary from the noted psychiatrist, Dr. Ron 
Smith.  In June, we will have our quarterly happy 
hour at the City Club, and we will be also clean the 
Korean War Memorial as a public service project. 
 
Aside from these programs, you may have already 
noticed our new and improved email program.  We 
have been working very hard behind the scenes to 
improve the administration of the Bar Association so 
that we can focus more of our energy on bringing our 
members the great programs and publications you 
expect.  This includes a new program that we have to 
manage our communications and membership lists. 
We are also working on expanding our website to add  

 
 
even more features, such as the recordings of our 
programs mentioned above. 
 
Of course, there is plenty more to come.  This 
summer, we will be offering a program that will 
examine the new edition of the DSM, we will soon 
start preparing the problem for this year’s National 
Veterans Law Moot Court competition, and we plan 
to clean the Korean War Memorial a second time in 
August. 
 
I hope to see you at these events, and I look forward 
to your ideas and feedback on how we can serve you 
even better.  # 
 
James Ridgway 
President, CAVC Bar Association 
james.ridgway@va.gov 
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A Message from the Chief Judge 
 

By Hon. Bruce E. Kasold 
 

 
 
Dear Bar Association Members, 
 
Congratulations to the Bar Association for helping to 
chase away some of our winter blues with several 
successful educational and social programs over the 
past few months.   I encourage all practitioners 
before the Court and those interested in Veterans Law 
to get involved and participate in the Bar 
Association’s excellent activities. 
 
I understand that this quarter’s publication of the 
Veterans Law Journal will be available mid-April, and 
will coincide with our Court's Twelfth Judicial 
Conference.  What an exciting week for our legal 
community.  The Conference looks to be fully 
subscribed and jammed with timely and interesting 
sessions, including an address by Justice Antonin 
Scalia.  Immediately following the Court's 
Conference will be the Bar Association’s half-day 
conference, with an interesting medical panel and then 
remarks by VA Under Secretary for Benefits Allison 
Hickey.  I thank the Bar Association for their work on 
that program, and for teaming with the Court to 
coordinate what is sure to be an enjoyable reception on 
the first day of the Conference.  I also know that the 

Bar Association recently conducted its first Law 
Student Judicial Conference Scholarship Competition, 
and I congratulate those who won the opportunity to 
attend the Judicial Conference and follow-on Bar 
Association conference.  I hope that the winners' 
interest in this area of law — and the interest of all who 
competed — will continue to grow.  Finally, the 
National Organization of Veterans Advocates will be 
holding its Washington-area spring conference over 
that weekend, and it will include remarks from Judge 
Mary Schoelen and a celebration in honor of NOVA's 
20th Anniversary.  Veterans law is indeed alive and 
well — keep up the great work! 
 
I look forward to meeting many of you at the 
conference.  # 
 
Regards, 
 
Chief Judge Kasold 
 
 

Quarterly Happy Hour at  
the City Club of Washington 

 

 
 

Thursday, June 6, 2013, at 5:30 P.M. 
 

 
 

Just Steps from Metro Center 
555 13th Street, N.W., Washington, DC  20004 
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Equitable Tolling Spelled Out by CAVC 

 
by Aniela Szymanski 

 
Reporting on Rickett v. Shinseki, __ Vet. App. __, 
No. 09-2493 (March 12, 2013) (en banc).  
 
In Rickett v. Shinseki, the Court of Appeals for 
Veterans Claims (Court) clearly set forth the factors 
that the Court is required to address when assessing 
whether equitable tolling is warranted when a veteran 
files a notice of appeal (NOA) outside the 120-day 
judicial appeal period to the Court following a Board 
of Veterans’ Appeals (Board) decision. 
 
The issue at the center of the case was whether Mr. 
Rickett’s mailing of a letter to VA’s Office of General 
Counsel (OGC) constituted grounds for equitable 
tolling to be granted in filing his NOA late with the 
Court, where the letter to OGC expressed an intent to 
appeal to the Court.  The document stated:  “Refer 
to (014A4), William C. Rickett, [SSN], This is to 
inform you that I wish to appeal this to the Courts, 
Thank you, [signature].”  After recounting the 
history of equitable tolling in veterans law, the Court 
settled on four factors relevant to the determination 
of a grant of equitable tolling. 
 
1.  Timely Misfiling:  A veteran must first have 
submitted something that can be construed as a 
“purported NOA” someplace other than the Court 
within the 120-day judicial appeal period.  The 
veteran must have some independent proof that he or 
she did so, and the Court said such independent proof 
will frequently be established by the preliminary 
record or an affidavit by the Secretary.  The Court 
stated that, in making the determination whether the 
“purported NOA” was misfiled within the 120 days, 
rules that apply to determining whether an NOA filed 
at the Court is timely would apply.  That means the 
common law mailbox rule applies.  This constituted 
a departure from the Court’s previous precedent in 
Reed v. Shinseki that an NOA received by the OGC 
outside the 120-day period, but postmarked within the 
period, was not sufficient to warrant equitable tolling. 
 
2.  Intent to Appeal:  The veteran must express a 
clear intent to appeal to the Court.  The intent must 
be clear because a veteran has more than one option 
following a Board decision, including a motion for 
reconsideration by the Board.  This is determined by 
examining the form and content of the document, 
and the circumstances surrounding the submission of 

the document.  The Court cited its Rules of Practice 
and Procedure for the principle that the document 
should include the same information as an NOA:  
name, address, telephone number, claims file number, 
and a reasonable identification of the Board decision 
being appealed.  The Court did state, however, that 
those requirements are not to be strictly construed, so 
if a veteran were to neglect to include something such 
as his phone number, that mistake would not be fatal. 
 
3.  Notice to VA of Intent to Appeal:  The Court 
stated that the purported NOA must “place the 
Secretary on notice” of an intent to seek further review 
of the claim.  The Court admitted this requires a 
factual determination, but that it will be based on a 
liberal reading of the document and take into 
consideration the circumstances surrounding its 
misfiling.  This would preclude a veteran submitting 
a document to a completely random place (for 
example, the Department of State passport office or 
the local grocery store) and then relying on it as a 
purported NOA because such an action would not 
“place the Secretary on notice.” 
 
4.  The Relaxed Due Diligence Standard:  The 
Court lastly stated that the veteran needs to 
demonstrate that he or she has exercised due diligence 
in preserving his or her legal rights.  Although such a 
determination is based on a totality of the 
circumstances, the Court noted two particularly 
relevant factors:  the location of the misfiling and any 
corrective actions that the veteran took after learning 
he or she had misfiled the NOA. 
 

a.  Location of Misfiling:  Even a pro se 
appellant must have had a reason for believing 
that the place he or she submitted the purported 
NOA “might be appropriate for obtaining judicial 
review or filing an appeal of a decision on veterans 
benefits.”  The Court noted that almost any VA 
office would satisfy this requirement. 
 
b.  Actions Taken After Learning of Misfiling: 
The Court stated that it will examine what actions 
the veteran took after learning of his or her 
misfiling to determine whether he or she was 
exercising due diligence in preserving his or her 
legal rights.  Particularly, after learning that he or 
she misfiled the purported NOA, how long did it 
take him or her to correct the mistake and submit 
the NOA to the Court properly.  

 
Rickett, continued on page 5. 
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Rickett, continued from page 4. 
 
The Court’s analysis was focused on pro se appellants 
and the Court even commented that it will continue 
to reject “garden variety claim[s] of excusable neglect” 
if proffered by an attorney. 
 
The Court granted equitable tolling in Mr. Rickett’s 
case because his letter was misfiled with the OGC 
within the 120-day judicial appeal period, it expressed 
his intent to appeal his adverse Board decision put VA 
on notice of that intent, and Mr. Rickett promptly 
corrected the mistake by filing an NOA with the 
Court the same day he was informed of the error. 
 
Judges Hagel and Lance wrote separately.  Notably, 
these judges expressed disagreement that the Court 
should examine a veteran’s actions taken after 
learning of a misfiling.  They stated that, in their 
view, as a matter of law, filing a purported NOA 
within 120 days at the incorrect location was sufficient 
without regard to what happened next.  They stated 
that the due diligence requirement applies to filing a 
purported NOA within 120 days and not the time 
period after that incorrect filing.  Judges Hagel and 
Lance pointed out that the Court has now created two 
distinct periods of time during which a veteran must 
exercise due diligence, contrary to previous holdings 
by the U.S. Court of Appeals for the Federal Circuit. 
They stated that, while they agreed with the majority 
that a NOA must eventually be filed with the Court, 
that time ought to be “within a reasonably prompt 
amount of time after notification of misfiling.”  
Judges Hagel and Lance also commented that the 
Court should revise Rule 4(a) instead of exercising its 
rulemaking authority in this way, or resolve the issues 
under existing precedent.  They also took issue with 
the lack of more definite guidance from the majority 
regarding the acceptable locations for timely misfiling 
an NOA, pointing out that it goes beyond what the 
Federal Circuit has previously established and opens 
the Court up to potential unnecessary future litigation 
on the issue. 
 
Judge Schoelen concurred, but stated she dissented 
from the adoption of a totality-of-the-circumstances 
approach in determining whether a veteran has 
demonstrated due diligence in preserving his or her 
rights.  She commented that requiring the Court to 
examine actions taken after a veteran learned of his 
misfiling conflicts with existing precedent.  She 
stated that a “relaxed” due diligence standard applied 
after learning that an NOA was misfiled creates 

uncertainty and confusion.  She felt that veterans are 
“conditioned to wait years for responses to their 
claims and appeals” from VA, and their lack of due 
diligence following a misfiled NOA may eventually 
foreclose them from obtaining relief from the Court. # 
 
Aniela Szymanski is an Appellate Attorney with 
Bergmann & Moore, LLC, based in Bethesda, Maryland. 
 

The CAVC Bar Association 
Proudly Presents: 

 

 
 

Restored in 2012 by the National Film 

Preservation Foundation 
 

May 22, 2013, at 2:00 P.M.  
Held in the CAVC Courtroom 

 
See authentic footage of returning WWII 

veterans being treated in a military 
psychiatric hospital.  Followed by 

commentary and Q&A with esteemed 
military psychiatrist Dr. Ron Smith.  
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A Peek Inside . . . 
The Board of Veterans’ Appeals 
Office of Veterans Law Judges 

 

by Matthew Tenner 
 
In February 2010, Washington, DC, was blanketed by 
over 17 inches of snow.  For four days, federal 
agencies were shut down and employees were 
directed to stay home.  The Board of Veterans’ 
Appeals, however, was scheduled to conduct 
in-person and videoconference hearings with 
veterans, veterans’ dependents, and veterans’ 
survivors.  The hearings were conducted as 
scheduled thanks to the dedicated Veterans Law 
Judges and hearing team coordinators.  According to 
Veterans Law Judge Michael Herman, “a veteran 
traveled from South Carolina to appear in person for 
his Board hearing.  He was certain the hearing would 
be cancelled and was grateful that we were able to 
hear his case.  The experience impressed upon me 
the importance of hearings and what they mean to 
the veteran community we serve.”    
 
This example highlights Board employees’ dedication 
to VA’s mission, a mission to fulfill President Lincoln’s 
promise “[t]o care for him who shall have borne the 
battle, and for his widow, and his orphan” by serving 
and honoring the men and women who are America’s 
veterans. 
 

In 1933, President Franklin Delano Roosevelt signed an 
Executive Order that created the Board of Veterans’ 
Appeals (BVA or Board).  In particular, BVA was 
directed to “sit at the Central Office of the Veterans 
Administration,” to provide “one review on appeal to 
the Administrator,” “to provide every possible 
assistance” to claimants; to have “final authority,” and 
to take action which would “be fair to  
the veteran as well as the Government.”  Originally, 
BVA comprised a Chairman, a Vice Chairman, and “no 
more than 15 associate members.”  Fortunately, over 
the years, the statutory restriction on the number of 
associate members was removed.   
 
Presently, BVA operates by authority of, and functions 
pursuant to, Chapter 71 of Title 38, United States 
Code.  Its current statutory mission is not 
significantly different from FDR’s mandate.  It 
continues to provide “one review on appeal.”  
38 U.S.C.A. § 7104(a).  In addition, it is statutorily 
obligated to “conduct hearings and dispose of appeals 
properly before the Board in a timely manner.”  
38 U.S.C.A. § 7101.  Members of the Board, also 
referred to as “Veterans Law Judges,” are appointed by 
the Secretary of VA, with the approval of the President 
of the United States, and based upon 
recommendations from the BVA Chairman. 
 
Peek Inside, continued on page 7. 
 

 
The Board of Veterans’ Appeals in 1933 
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Peek Inside Continued from page 6.
 

 
Acting Chairman Steven Keller and the Deputy Vice-Chairmen with the Office of Veterans Law Judges today. 

 
The Office of Veterans Law Judges (OVLJ) is the 
organizational component of the Board comprising 
Board Members.  Functionally, it produces timely 
and accurate appellate decisions for veterans and 
other appellants in appeals from regional offices and 
other parts of the Department responsible for the 
initial adjudication of benefit claims.  In addition, it 
conducts hearings in appeals, which are held either in 
person at the Board’s offices in Washington, DC, or at 
a regional office (or other field facility designated by 
the Department), or by way of video-teleconference.  
Organizationally, it is headed by two Deputy Vice 
Chairmen, ten Chief Veterans Law Judges, and 53 
Veterans Law Judges.  
  
The Board’s workload and decision output has 
changed dramatically since its inception in 1933.  For 
instance, in 1934, the Board issued 7,523 decisions.  
By contrast, in fiscal year 2012, OVLJ issued 44,300 
decisions.  At the same time, it provided personal 
service to veterans and appellants by conducting 
12,334 hearings.  While these numbers might sound 
staggering, they are only possible because of a strong 
legal and administrative support system.  Veterans 
Law Judges work in teams of two or three and manage 
a team of attorneys.  Attorneys undertake 
preliminary case review, accurately identify the issue 
or issues on appeal, “tab” the file or draw the Veterans 
Law Judge’s attention to relevant arguments and 
evidence, and draft a decisional document for the 

Veteran Law Judge’s consideration and review.  
Administrative support personnel deliver and dispatch 
cases, associate mail with claims files, and ensure that 
cases are considered in docket order.  They also 
manage the technological tools to help the Veterans 
Law Judges accurately and efficiently decide cases.  
For instance, of the 12,334 hearings, 40 percent (4,868) 
were conducted using videoconference technology.   
 
Additionally, although the Veterans Law Judges still 
rely on a paper-based claims file, many cases are 
adjudicated solely in a paperless environment using 
VA’s Virtual VA electronic claims file.  Moreover, the 
OVLJ is testing the Veterans Benefits Management 
System (VBMS).  VBMS is an IT system designed to 
help claims adjudicators reach timely and informed 
decisions in a digital environment.  This system will 
transform the way the OVLJ decides appeals.   
 
What has not changed is the OVLJ’s dedication to 
serving veterans, their dependants, and their 
survivors.    
 
If you need additional information regarding a specific 
case, the Board has a help line and can be reached at 
1-800-923-8387.  # 
 
Matthew Tenner is a Senior Counsel at the Board of 
Veterans’ Appeals. 
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The Ambiguous Ambiguityof 38 C.F.R. 
§ 3.321(b)(1):  Are Multiple Disabilities 

Entitled to Extraschedular 
Consideration on a Collective Basis? 

 
by Biswajit Chatterjee 

 
Reporting on Johnson v. Shinseki, __ Vet. App. __, 
No. 10-1785 (March 27, 2013) (en banc). 
 
In Johnson v. Shinseki, decided on March 27, 2013, the 
Court of Appeals for Veterans Claims (CAVC or 
Court) held that VA’s disability-by-disability 
interpretation of extraschedular consideration under 
38 C.F.R. § 3.321(b)(1)(2012) is consistent with the VA 
statutory and regulatory scheme.  VA is not required 
to afford extraschedular consideration based on the 
combined effect of multiple service-connected 
disabilities, because VA is entitled to apply its own 
construction to the ambiguous regulatory language of 
§ 3.321(b)(1).   
 
On appeal before the Court was a Board of Veterans’ 
Appeals (Board) decision of May 14, 2010, which 
denied the veteran’s entitlement to increased ratings 
for service-connected rheumatic heart disease (10 
percent) and right knee arthritis (10 percent), and 
awarded a separate evaluation (10 percent) for right 
knee instability.  This case involved a Veteran, Mr. 
Marvin O. Johnson, who served in the U.S. Army from 
May 14, 1970, to December 23, 1971.  In its decision, 
the Board determined that the veteran was not 
entitled to a referral for extraschedular consideration 
for either his right knee disability or his rheumatic 
heart disease individually, but did not consider his 
disabilities on a collective basis.  Specifically, the 
Board found no residuals of rheumatic heart disease, 
and that right knee disorder symptoms were 
reasonably contemplated by the separately assigned 
10 percent evaluations for instability and limitation of 
motion.  The Board noted that, “. . . despite the July 
2009 statements on file concerning his work capacity, 
the record shows that the Veteran has continued to 
work two jobs for a number of years, without any 
evidence that his rheumatic heart disease or right 
knee have caused marked interference.”   
 
At issue before the Court was whether § 3.321(b)(1) 
requires VA to consider multiple service-connected 
disabilities on a collective basis.  As part of the VA 
disability compensation system, VA promulgated 38 
C.F.R. § 3.321, entitled “General Rating 

Considerations.”  The language of § 3.321(b)(1) 
addresses “exceptional cases” and sets forth: 
 

To accord justice, therefore, to the exceptional 
case where the schedular evaluations are found to 
be inadequate, the Under Secretary for Benefits or 
the Director, Compensation and Pension Service, 
upon field station submission, is authorized to 
approve on the basis of the criteria set forth in this 
paragraph an extra-schedular evaluation 
commensurate with the average earning capacity 
impairment due exclusively to the 
service-connected disability or disabilities 
[emphasis added].  The governing norm in these 
exceptional cases is:  A finding that the case 
presents such an exceptional or unusual disability 
picture with such related factors as marked 
interference with employment or frequent periods 
of hospitalization as to render impractical the 
application of the regular schedular standards.” 

 
Mr. Johnson argued that the Board did not provide an 
adequate statement of reasons or bases for its 
conclusions that he was not entitled to a referral for 
an extraschedular rating for his rheumatic heart 
disease and right knee disability on either an 
individual or collective basis.  His primary assertion, 
however was that the plain language of § 3.321(b)(1) 
requires the Board to address whether the appellant’s 
collective disabilities warrant referral for an 
extraschedular rating.   
 
The Secretary responded that the regulatory language 
does not compel VA to consider whether the impact of 
the veteran’s collective disabilities would warrant an 
extraschedular rating.  The Secretary also argued that 
current VA practice, established in the VA 
Adjudication Procedures Manual (M21-1MR), conflicts 
with the appellant’s reading of § 3.321, and that 
deference should be afforded the Secretary in 
interpreting his own regulation.   
 
The Court sought supplemental briefs on the 
regulatory history of § 3.321(b)(1), VA’s current 
practice in dealing with the regulation; the extent of 
the Secretary’s authority in granting extraschedular 
ratings for multiple disabilities on a collective basis, 
and whether the Court's decision in Thun v. Peake, 
22 Vet.App. 111, 115 (2008), aff'd sub nom. Thun v. 
Shinseki, 527 F.3d 1366 (Fed. Cir. 2009) (establishing a 
three-part analysis for determining whether a referral 
 
Johnson, continued on page 9. 
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Johnson, continued from page 8. 
 
for an extraschedular rating was warranted), or any 
other authorities, preclude application of § 3.321(b)(1) 
on a collective basis.   
 
Mr. Johnson responded that the regulatory history of 
§ 3.321(b)(1) and VA’s current practice neither 
expressly support nor undermine the appellant’s 
position that the Board is required to consider the 
collective effect of service-connected disabilities.  He 
asserted that the phrase in the regulation, “due 
exclusively to the service-connected disability or 
disabilities,” is unambiguous in its reference to all 
service connected disabilities.  Also, the Secretary 
has the authority to assign an extraschedular rating to 
a veteran who has multiple disabilities that only 
collectively present an exceptional disability picture 
with such related factors as marked interference with 
employment or frequent hospitalizations.  Mr. 
Johnson asserted that Thun does not address whether 
a particular disability or all service connected 
disabilities must be considered when determining 
entitlement to extra-schedular consideration under 
§ 321(b)(1).   
 
The Secretary responded that VA’s long-standing 
interpretation, regulatory history, pending 
rulemaking, and guidance provided in the VA Manual 
M21-1MR, coupled with the Thun decision, preclude 
application of 38 C.F.R. § 3.321(b)(1) on a collective 
basis.  The regulation’s use of plural forms in phrases 
“schedular evaluations” and “disability or disabilities” 
refers not to whether the Board should analyze the 
disabilities collectively, but whether VA may refer 
multiple service-connected disabilities for 
extraschedular consideration based on an analysis of 
each separate disability under section 3.321(b)(1). 
 
Judge Schoelen wrote the opinion of the Court, which 
affirmed the Board decision on appeal.  The Court 
concluded that regulation § 3.321(b)(1) is subject to 
competing meanings, and is ambiguous on whether 
an extraschedular evaluation is to be awarded solely 
on a disability-by-disability basis or on the combined 
effect of a veteran's service-connected disabilities.  
VA is entitled to apply its own construction to the 
ambiguous regulation so long as it is not inconsistent 
with the language or otherwise plainly erroneous.  
VA interpreted the regulation to apply only to 
individual disabilities, and this interpretation is 
entitled to substantial deference since it is consistent 
with the statutory and regulatory scheme.  Because 

the VA disability rating schedule is designed to 
consider the disabling effect of disabilities separately, 
no single diagnostic code provision will adequately 
assess the variety of symptoms involved with multiple 
service-connected disabilities.  The Court also 
concluded that the Secretary’s interpretation was 
consistent with the regulations governing effective 
dates for extraschedular ratings, set forth in 38 C.F.R. 
§§ 3.321(b)(3) and 3.400(b)(1) and (2) and (o), which 
specify how to set an effective date only where an 
extraschedular evaluation is based on a 
single-disability claim.  Consequently, the Board 
found the Board was not required to consider whether 
Mr. Johnson was entitled to referral for extraschedular 
consideration of his right knee disability and 
rheumatic heart disease on a collective basis.    
 
In the alternative, Mr. Johnson argued that the Board 
erred in denying referral for consideration of an 
extraschedular disability rating for his rheumatic heart 
disease and right knee disability on an 
individual-disability basis, because the Board failed to 
give an adequate statement of reasons or bases for its 
decision that referral was not warranted.  As for his 
rheumatic heart disease, the Court concluded that the 
Board’s reasons and bases for denying referral for 
extraschedular consideration for this disability were 
adequate.  The Board pointed out that the medical 
evidence showed no residuals of heart disease, and the 
appellant could not point to any lay evidence 
indicating that he had any heart-related symptoms or 
that his heart disease caused frequent hospitalization 
or marked interference with employment.  Regarding 
his right knee disability, the Court noted that the 
Board did not discuss whether the rating schedule 
criteria regarding instability and limitation of flexion 
or extension reasonably describe Mr. Johnson's right 
knee disability, which is manifested by difficulty 
standing and walking for an extended time.  
Although the Board’s discussion under step one of 
Thun was inadequate, the Court found that this error 
was harmless in light of the Board’s explanation under 
step two of Thun.  That is, the Board’s finding that 
the veteran’s right knee disability did not present an 
exceptional disability picture with related factors, was 
clear and permitted judicial review.  Thus, the Court 
affirmed the Board decision. 
 
Judge Moorman, in a concurring opinion, found that 
the facial meaning of the language in the regulation 
appears most easily construed to mean only that a  
 
Johnson, continued on page 10. 
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Johnson, continued from page 9. 
 
veteran's collective service-connected disabilities may 
be considered in determining whether referral for an 
extraschedular rating is warranted.  Although Judge 
Moorman disagreed with the Secretary’s 
disability-by-disability interpretation of 
extraschedular consideration, he conceded that it was 
“plausible” as an alternative meaning for each of a 
veteran's disabilities to be considered separately 
under § 3.321(b)(1).  This led Judge Moorman to 
affirm the Board decision.  He stated in this regard, 
“Therefore, although VA's interpretation of its 
regulation may hang on the thinnest thread, Federal 
Circuit precedent requires deference despite an 
alternative reading of the regulation that appears 
clear on its face and favors veterans.” 
 
Chief Judge Kasold wrote a dissenting opinion, which 
disagreed with the Court’s deference to the Secretary’s 
interpretation of § 3.321(b)(1), because he concluded 
that the majority erred by finding ambiguity in 
§ 3.321(b)(1).  The opinion indicates that the 
Secretary cannot interpret the regulation to be 
ambiguous when it is factually not so, as determined 
by statutory and regulatory context.  Rather, the 
plain wording and promulgating history of the 
regulation reflect the Secretary’s delegation of 
authority to award an extraschedular rating based on 
a veteran’s total disability picture arising from 
multiple disabilities.  He observed that the predicate 
language in § 3.321(b)(1) for authorizing an 
extraschedular evaluation is “[t]o accord justice,” 
which is inconsistent with limiting extraschedular 
consideration to a disability-by-disability assessment.  
He also found that the VA Manual M21-1MR does not 
prohibit extraschedular consideration based on 
multiple disabilities, and VA is able to implement a 
collective-disability approach.   
 
Judge Davis wrote a dissenting opinion, joined by 
Judge Bartley, which emphasized that the language of 
§ 3.321(b)(1) unambiguously refutes the interpretation 
advanced by the Secretary.  This dissent found that 
the regulation indicates that it is necessary to 
consider the aggregate effect of service-connected 
disabilities in the context of the “disability picture.”  
Also, VA disability evaluation processes frequently 
require that multiple disabilities are evaluated 
collectively, such as for TDIU awards.  These 
dissenting judges would not defer to the Secretary’s 
 
 

interpretation of the regulation, because it conflicts 
with its plain meaning and words.  # 
 
Biswajit Chatterjee is a Counsel at the Board of 
Veterans’ Appeals. 
 

Join Us to Clean 
the Korean War Memorial 

 

 
 

On Saturday, June 22 and Sunday, 
Aug. 18, we are volunteering to assist 
the National Park Service clean the 
monument on the National Mall. 

 

 
 

Spouses, children, and friends are all 
welcome for this moving opportunity! 

 

All equipment will be provided by the 
NPS.  For more details, visit 

www.cavc.bar.net. 

http://www.cavc.bar.net/
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Scholarship Winners, continued from the front page. 
 

 
Scholarship winner Brandy Disbennett 

 

 Brandy Disbennett (Roger Williams University 
School of Law) for her work with the University 
of Maryland's Memorial Book, a project in which 
students research and write about veterans to 
preserve their life stories and honor their 
legacies 
 

 Mark Kearsing (University of Richmond Law 
School) for community service as President of 
the Veterans and Military Law Association and 
within the American Legion 
 

 Michelle Badger Robison (University of Utah's SJ 
Quinney College of Law) for her essay about the 
VA claims processing system and her 
community service working to open a pro bono 
legal clinic for veterans in Salt Lake City, Utah 
 

 Geoffrey Wistow (George Mason Law School) 
for his well researched essay with several 
practical suggestions for improving the VA 
claims processing system 
 

As one crucial tool for Veterans, the Department of 
Defense’s Transition Assistance Program (TAP) 
serves as a multi-faceted resource for a soldier and 
her family when she separates from the military.  
However, the TAP website is silent with respect to 
programs for women transitioning into civilian life.  
The DOD could use the TAP website to reach out to 
women veterans and foster one of the most 
important tools in a woman’s career arsenal:  
networking.    
 Erica Hauck, Honorable Mention Winner 

 
 

The committee that reviewed and rated the entries 
was faced with a problem: the exceptionally high 
quality of the entries meant there were far more than 
five students who deserved recognition for their 
thoughtful essays, community service, or artistic work 
honoring veterans.  
 
In the end, the committee decided to create an 
Honorable Mention category to do justice to the many 
outstanding submissions.  Honorable Mentions 
(listed alphabetically) were awarded to: 
 

 Amar Agha, Stetson University College of Law 

 Janet Arnott, David A. Clarke School of Law, 
University of the District of Columbia 

 Michelle R. Avis, Shepard Broad Law Center, 
Nova Southeastern University 

 H. Jessie Brewer, Shepard Broad Law Center, 
Nova Southeastern University 

 Tiffany Crispell, University of Massachusetts 
School of Law Dartmouth 

 Logan V. Grover, University of Montana 
School of Law 

 Erica Hauck, Salmon P. Chase College of Law 
Northern Kentucky University 

 Steve Jackson, Phoenix Law School 

 Dan Kosmowski, Wayne State Law School 

 Jacob Malafsky, CUNY School of Law 

 Brennan J. Schreibman, Villanova University 
School of Law 

 Monica Turner, Villanova University School of 
Law 

 
As national awareness grows about the reality faced 
by female victims of sexual assault in the military, 
we continue to ignore the elephant in the room:  
male victims.  While a higher percentage of women 
are assaulted in the military, a larger number of men 
are sexually assaulted.  
 Janet Arnott, Honorable Mention Winner 

 
The five scholarship winners will attend the Court's 
Twelfth Judicial Conference on April 18 and 19, 2013.  
Please greet them if you see them at the conference 
and feel free to talk with them about their competition 
submissions and their interest in a career in veterans 
law.  In addition, we have awarded student 
memberships in the Bar Association to both the 
scholarship winners and the Honorable Mention 
winners.  
 
We extend our warmest welcome to our new student 
members!  # 
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Book Review: 
Vets Under Siege, 

Martin Schram 
(Thomas Dunne Books, 2008), 320 p.p. 

 
by Aaron Moshiashwili 

 

Vets Under Siege is a sadly flawed indictment of 
the way the government treats veterans.  Using 
the personal stories of several veterans as 
guidelines, it points out failures on every level of 
government, each of which leads to suffering for 
the service people and veterans for whom it 
should be caring.  Schram makes it clear that 
this is not a new phenomenon, either; he talks 
about the history of conflict between veterans 
and the government, including the 
depression-era Bonus March.  He makes clear 
that there is plenty of blame to go around, 
starting with the Department of Defense.  He 
talks about how poor coordination between the 
Army and the CIA likely led to what is called 
“Gulf War Syndrome,” and spends some time on 
the failure to properly armor the troops and 
vehicles in Iraq. 
 
It is difficult to read a book filled with terrible 
things happening to service people.  Schram 
does not shy away from describing that through 
which these veterans had to suffer, perhaps 
wisely so; the unpleasantness of reading about a 
service member’s maggot-filled wound naturally 
gives the reader an emotional connection to the 
subject.  The book starts out with an appalling 
anecdote, the story of E4 Specialist Bill Florey, a 
man whose life was lost through a combination of 
carelessness by the Army and negligence and 
delay by VA.  It is a story that would fill any 
sane, decent person with outrage. 
 
This unfortunately leads to another thing that 
made the book difficult to read.  Vets Under 
Siege needs that outrage.  It needs the reader to 
be frothing and foaming, unable to think straight 
because of the government’s culpable neglect of 
those who have served it most faithfully.  If the 
reader loses that outrage, and is able to think 
straight, then he or she is going to find is a  

 
 
collection of anecdotes that do not substitute for 
statistics, statistics that do not say much of 
anything, and policy prescriptions that are more 
dreams than realistic calls for reform. 
 
The rational thesis of the book is one with which 
few people would be able to disagree — that, in 
many ways, veterans are poorly served by VA.  
The book spends more time, though, on an 
emotional thesis that fewer people would support 
— VA is full of bureaucrats who are willing to 
leave veterans to die if it means saving a few 
bucks.  According to Schram, Ratings Officers 
are not merely overburdened, undertrained, and 
undersupported — they are explicitly hostile to 
veterans and will go to any length to find some 
legal justification to deny a claim.  
 
Vets Under Siege, continued on page 13. 
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Vets Under Siege, continued from page 12. 
 

This is not advocacy.  It is demagoguery, and 
bad demagoguery at that.  For VA to be 
fundamentally flawed does not require that 
Ratings Officers — many of whom are veterans 
themselves — be moustache-twisting villains.  
And it certainly does not require that VA stop 
requiring evidence of a connection between a 
veteran’s claim and something that happened in 
service.  
 
In this book, good actors only stay good as long 
as they are needed to provide a counterpoint to 
VA.  VSOs generally come off positively, until 
they object to a reform suggestion because it 
would lead to two classes of veterans.  Then, 
Schram insinuates that they are acting to protect 
their power in Washington, rather than out of an 
actual belief that the change would be bad policy. 
Only the Court of Appeals for Veterans Claims 
comes off without a blemish.  Of course, it only 
appears for a few pages, where Schram also 
confuses its role in the claims adjudication 
process. 
 
The most striking point (to a legal reader) about 
this book is its lack of citation.  Most of the 
books I buy these days are in fields – science, law, 
economics – where citation is not optional.  
However, while Vets Under Siege has a lot of 
quotes sprinkled throughout the book, it does 
not have a single citation.  This would just be a 
nerdy nitpick if this were not such a deliberately 
inflammatory book.  It is, though.  When the 
book quotes a VA Under Secretary saying 
something that quite literally sounds 
unbelievable, because the reader cannot look the 
quote up, the natural assumption is that the 
quote is taken out of context to make the speaker 
look bad.  Amazingly, a back-of-the-book quote 
by former senator Dick Lugar describes the book 
as “a well-documented investigation,” a 
statement repeated in other reviews. Vets Under 
Siege may or may not be well-investigated, but 
there is no question that its documentation is 
nonexistent. 
 
 

By the end of the book, when Schram describes a 
VA ratings officer drinking in a bar with him, 
shouting with glee that he “DENIED, DENIED, 
DENIED” a veteran’s claim… I do not believe him. 
It is not just that I cannot imagine the series of 
sitcom-esque mishaps that would lead a VA 
ratings officer to get drunk with a Washington 
reporter and express his joy at turning down a 
veteran’s claim.  It is that the book has already 
been so one-sided and so determined to scream 
its point into my face that I do not hold the 
author above making up a story to suit the 
narrative. 
 
It has long been my belief that there is a specific 
level of hell set aside for arguments that do not 
merely fail to convince but actually work to move 
people farther away from the viewpoint they 
espouse.  Vets Under Siege can be safely 
ensconced there, which is unfortunate, 
considering the importance of the issues it 
addresses.  # 
 
Aaron Moshiashwili is a policy analyst for the Defense 
Threat Reduction Agency. 
 

Federal Circuit Clarifies 
Causation Requirement Under 

38 U.S.C. § 1151(a)(1) 

 
by Chris Adeloye 

 
Reporting on Viegas v. Shinseki, 705 F.3d 1374 
(Fed. Cir. 2013) 
 
On January 31 of this year, the United States Court of 
Appeals for the Federal Circuit (Federal Circuit) issued 
an opinion in Viegas v. Shinseki, 705 F.3d 1374 (Fed. 
Cir. 2013), in which the Court held that the Court of 
Appeals for Veterans Claims (CAVC) “misinterpreted 
the causation requirement set forth in section 
1151(a)(1),” and reversed and remanded the appeal. 
 
In this appeal, veteran John Viegas underwent physical 
therapy for his service-connected “incomplete” 
quadriplegia at a Department of Veterans Affairs (VA) 
Medical Center (VAMC).  While the veteran was  
 
Viegas, continued on page 14. 
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Viegas, continued from page 13. 
 
using a grab bar in the restroom at the VAMC, the bar 
came loose, which caused Mr. Viegas to fall and injure 
his neck and shoulder.  Moreover, while he was 
previously able to walk with a walker, the accident 
rendered Mr. Viegas unable to stand without 
assistance. 
 
One month after the accident, Mr. Viegas filed a claim 
for VA benefits under 38 U.S.C. § 1151.  Both the 
Regional Office and Board of Veterans’ Appeals 
(Board) denied his claim due to a lack of evidence 
that his additional injuries were the direct result of 
VA care.  Mr. Viegas then filed an unsuccessful 
appeal to the CAVC, which affirmed the Board’s 
decision.  Although the CAVC acknowledged that 
Mr. Viegas experienced additional injuries after the 
accident, it determined that such injuries were not 
contemplated by section 1151. 
 
Mr. Viegas then filed a timely appeal to the Federal 
Circuit, which focused its review on the two causation 
elements under section 1151:  that a disability be 
“caused by” VA care or treatment, and that the 
proximate cause of the disability be either the fault of 
VA or an event that was not reasonably foreseeable.  
While it was not in dispute that the improper 
maintenance of the grab bar was the proximate cause 
of Mr. Viegas’ injuries, the issue before the Court was 
whether these injuries were “caused” by VA care or 
treatment. 
 
In interpreting section 1151, the Court determined that 
the causation requirement can be satisfied upon 
showing that a claimant’s disability is either the direct 
result of a VA employee’s actions or the result of VA’s 
negligence at a VA facility.  This interpretation was 
based on Congress’s use of the words “either” and “or” 
in crafting section 1151(a)(1) (requiring that the 
resultant disability “was caused by hospital care, 
medical or surgical treatment, or examination 
furnished the veteran under any law administered by 
the Secretary, either by a Department employee or in 
a Department facility”) (emphasis added).  A 
“necessary component” of providing medical care to 
disabled veterans, the Court reasoned, was the proper 
maintenance of handicapped-accessible restroom 
facilities.  Because Mr. Viegas was present at the 
VAMC on the date of his accident for the purpose of 

undergoing physical therapy for his service-connected 
condition, the Court rejected the Secretary’s argument 
that Mr. Viegas’ injury was “merely ‘coincident’” to his 
treatment.  Rather, the Court found that his 
additional disabilities were the result of VA’s failure to 
properly maintain the VAMC’s restroom facility. 
 
The Court went on to analogize this case with Brown 
v. Gardner, 513 U.S. 115 (1994), in which the U.S. 
Supreme Court noted that section 1151 “contained not 
‘so much as a word about fault,’” but only required 
evidence of a causal relationship between a claimant’s 
injury and the care he or she received from VA.  The 
Court further stated that the evidence need not reflect 
any direct involvement of a VA employee.  To the 
contrary, entitlement to compensation under section 
1151 extended to adverse reactions to medications 
prescribed by VA medical practitioners, or injuries 
incident to the use of equipment at a VA facility 
during the course of the claimant’s treatment. 
 
Furthermore, the Court noted that the legislative 
history of section 1151 supported its conclusions.  In 
1996, following the Gardner decision, Congress 
amended the statute to require a showing of fault on 
the part of a VA employee or the occurrence of an 
unforeseen event.  Nevertheless, in the Court’s view, 
Congress was free to include a direct causation 
requirement in the amendment but opted not to do 
so.  The Court interpreted such an omission as an 
intentional decision by Congress, and it declined to 
read any additional restrictions into the causation 
requirement where none exist. 
 
Lastly, the Court emphasized that, under Gardner, 
section 1151 “does not extend to the ‘remote 
consequences’ of the hospital care or medical 
treatment provided by VA.”  513 U.S. at 119.  As an 
example, the Court described a scenario in which a 
veteran injures him or herself during a recreational 
activity at a VAMC that occurred hours after receiving 
treatment for a disability or condition.  Nonetheless, 
this distinction was of no moment in the instant 
matter, as the Court determined that Mr. Viegas’ 
injuries were the result of VA’s failure to properly 
maintain the grab bar in the VAMC’s restroom.  # 
 
Chris Adeloye is an Appellate Attorney with VA’s 
Professional Staff Group VII 
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Articles of Interest

Just Released 

 
Articles in the Veterans Law Review are available at: 

http://www.bva.va.gov/VLR.asp  

A Message from the VETERANS LAW REVIEW 
 
Submissions are accepted January 1 to May 1 of each 
year for consideration of publication in the next 
edition.  The VLR actively encourage veterans’ 
service organizations, veterans, and people who work 
on veterans’ issues to submit original legal writings 
for consideration for publication.  The editors review 
each manuscript for scholarly merit, clarity, and 
accuracy only.  The editors will notify the author of 
any substantive changes.  Submissions should 
conform to the current edition of the Blue Book:  A 
Uniform System of Citation.  Authors are invited to 
discuss potential submissions with the current VLR 

Managing Editor by email at 
BVAVeteransLawReviewEditor@va.gov. 
 

Other Recent Articles 
 
Daniel J. Riegel, Note, Closing the 90/10 Loophole in 
the Higher Education Act:  How to Stop Exploitation 
of Veterans, Protect American Taxpayers, and Restore 
Market Incentives to the For-Profit College Industry, 
81 GEO. WASH. L. REV. 259 (2013), available at 
http://www.gwlr.org/2013/01/26/riegel/. 
 
Michael D. Sant’Ambrogio & Adam S. Zimmerman, 
The Agency Class Action, 112 COLUMBIA L. REV. 1992 
(2012), available at 
http://www.columbialawreview.org/the-agency-class-
action/. 
 
David Kimball Stephenson, Note, Economics and 
Austerity Relative to Veterans' Claims and the Veterans 
Appeal Process, 211 MIL. L. REV. 179 (2012). 
 
Michael P. Allen, Due Process and the American 
Veteran:  What the Constitution Can Tell Us about 
the Veterans' Benefits System, 80 U. CIN. L. REV. 501 
(2012), available at 
http://scholarship.law.uc.edu/uclr/vol80/iss2/7/. 
 
Paul R. Gugliuzza, Rethinking Federal Circuit 
Jurisdiction, 100 GEO. L.J. 1437 (2012), available at 
http://georgetownlawjournal.org/articles/rethinking-f
ederal-circuit-jurisdiction/. 
 
James D. Ridgway, Mind Reading and the Art of 
Drafting Medical Opinions in Veterans Benefits Claims, 
5 PSYCH. INJURY & L. 72 (2012), available at 
http://ssrn.com/author=1378084. 
 
Katherine Dubyak, Note, Close, But No Cigar:  Recent 
Changes to the Stressor Verification Process for 
Veterans with Post-Traumatic Stress Disorder and Why 
the System Remains Insufficient, 21 FED. CIRCUIT B.J. 
655 (2012).  # 

 
  

http://www.bva.va.gov/VLR.asp
mailto:BVAVeteransLawReviewEditor@va.gov
http://www.gwlr.org/2013/01/26/riegel/
http://www.columbialawreview.org/the-agency-class-action/
http://www.columbialawreview.org/the-agency-class-action/
http://scholarship.law.uc.edu/uclr/vol80/iss2/7/
http://georgetownlawjournal.org/articles/rethinking-federal-circuit-jurisdiction/
http://georgetownlawjournal.org/articles/rethinking-federal-circuit-jurisdiction/
http://ssrn.com/author=1378084
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Federal Circuit Holds Provisions of 

38 C.F.R. § 3.303(b) are Applicable Only 

to Chronic Diseases set forth in 

38 C.F.R. § 3.309(a) 

 

by Lou George 

 

Reporting on Walker v. Shinseki, 708 F.3d 1331 

(2013) 

 

On February 21, 2013, the Court of Appeals for the 
Federal Circuit issued a decision in the case of Walker 
v. Shinseki, 708 F.3d 1331 (2013).  The Federal Circuit 
held that the provisions of 38 C.F.R. § 3.303(b), related 
to continuity of symptomatology and chronicity, were 
only applicable to those chronic diseases specifically 
identified in 38 C.F.R. § 3.309(a). This decision has 
generated much interest, inasmuch as it expressly 
overturned the Court of Appeals for Veterans Claims’ 
decision in Savage v. Gober, 10 Vet. App. 488 (1997), 
and other precedent, to the extent that those cases 
applied the provisions of § 3.303(b) to disabilities not 
specifically identified as “chronic” in § 3.309(a).   
 
Walker involved a claim for entitlement to service 
connection by veteran Julius Walker, who argued that 
his bilateral hearing loss was related to his active duty 
service during World War II in the Army Air Forces. 
The Board of Veterans’ Appeals denied the claim in a 
decision dated May 5, 2010, and the veteran 
subsequently appealed to the CAVC.  The veteran 
died shortly after his reply brief was filed, but before a 
decision was rendered by the CAVC.  Mr. Walker’s 
son, Brig. Gen. James E. Walker, USAR (Retired), 
successfully moved to substitute as a potential 
accrued beneficiary so as to pursue his father’s claim.   
 
The veteran argued before the CAVC that a negative 
VA medical opinion was inadequate, as the examiner 
failed to consider and assess “continuous 
long-standing symptomatology” shown by the lay 
statements of the veteran’s wife and son.  The 
veteran also argued that the Board had failed in not 
properly treating the lay evidence of continuity of 
symptomatology, and sought a remand for 
consideration of such evidence.  The Secretary 
agreed that remand was warranted for Board 
consideration of lay evidence.  However, the CAVC 
ultimately affirmed the decision of the Board, finding 
that both the VA examination report, as well as the 

Board’s statement of reasons or bases, were not 
inadequate.  As noted by the Federal Circuit, the 
CAVC’s decision did not refer to the possibility that 
the veteran could benefit from the provisions of 
38 C.F.R. § 3.303(b) via continuity of symptomatology.   
 
Federal Circuit proceedings included oral argument 
and two rounds of post-argument supplemental 
briefing.  In its decision, the Federal Circuit stated 
that the only question before it was “whether Walker 
is entitled to a remand for consideration of service 
connection for his diagnosed bi-lateral hearing loss 
under 38 C.F.R. § 3.303(b).”  In answering this query, 
the Court stated that it was required to interpret the 
term “chronic disease” as it appears in § 3.303(b).  
The regulation provides: 
 

(b) Chronicity and continuity.  With chronic 
disease shown as such in service (or within the 
presumptive period under § 3.307) so as to permit 
a finding of service connection, subsequent 
manifestations of the same chronic disease at any 
later date, however remote, are service connected, 
unless clearly attributable to intercurrent causes.  
This rule does not mean that any manifestation of 
joint pain, any abnormality of heart action or heart 
sounds, any urinary findings of casts, or any 
cough, in service will permit service connection of 
arthritis, disease of the heart, nephritis, or 
pulmonary disease, first shown as a clearcut 
clinical entity, at some later date.  For the 
showing of chronic disease in service there is 
required a combination of manifestations 
sufficient to identify the disease entity, and 
sufficient observation to establish chronicity at the 
time, as distinguished from merely isolated 
findings or a diagnosis including the word 
"Chronic."  When the disease identity is 
established (leprosy, tuberculosis, multiple 
sclerosis, etc.), there is no requirement of 
evidentiary showing of continuity.  Continuity of 
symptomatology is required only where the 
condition noted during service (or in the 
presumptive period) is not, in fact, shown to be 
chronic or where the diagnosis of chronicity may 
be legitimately questioned.  When the fact of 
chronicity in service is not adequately supported, 
then a showing of continuity after discharge is 
required to support the claim. 

 
38 C.F.R. § 3.303(b) (2012). 
 
Walker, continued on page 17. 
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Walker, continued from page 16. 
 
The Federal Circuit examined the above regulatory 
language, and also addressed the CAVC decision in 
Savage, in which the CAVC concluded that section 
3.303(b) provided a substitute way of showing in-
service incurrence and medical nexus for the purpose 
of showing the ultimate conclusion of service 
connection.   
 
The Federal Circuit noted that Gen. Walker argued 
that § 3.303(b) was not limited to the list of chronic 
diseases set forth in § 3.309(a).  On the other hand, 
the Secretary argued that, § 3.303(b) provides an 
alternative path to service connection, but only for a 
limited number of identified chronic diseases.  The 
Secretary argued that for other disabilities that might 
be considered chronic (but not one of the listed 
identified chronic diseases), a veteran could still 
pursue his or her claim through § 3.303(a), although a 
medical nexus of a relationship between the condition 
in service and the present condition was required.  
The Secretary argued in supplemental briefing that it 
disagreed with the Savage decision, although it had 
followed the decision in the subsequent years.  
 
The Court held that “[e]ven though § 3.303(b) does 
not contain a specific cross referenced to § 3.309(a), 
we think a harmonious reading of §§ 3.303(b), 
3.307(a), and 3.309(a) supports an implicit cross 
referenced to § 3.309(a) in § 3.303(b),” and the Court 
was “thus persuaded that the Secretary’s 
interpretation of the regulation is correct.”   
 
In explaining its holding, the Court reviewed the 
regulatory history of the above regulations, and 
rejected Gen. Walker’s argument that continuity of 
symptomatology had any role other than to afford an 
alternative route to service connection for the specific 
chronic diseases found in § 3.309(a).  The Court stated 
that “[s]uggestions or holdings to the contrary in any 
decisions of the Veterans Court, and dictum to the 
contrary in our precedent, are incorrect and of no 
effect.”  However, the Court noted that the Secretary 
“is free to amend § 3.309(a) if he determines that 
chronic diseases beyond those currently listed should 
benefit from the application of § 3.303(b).”  Finally, 
the Court noted that it agreed with VA’s view that 
diseases that would be considered “chronic” in a 
medical sense, but not listed in § 3.309(a), may still 
qualify for service connection under § 3.303(a), 
although a nexus between the current disability and 
service is required.   

The Court stated that, “[b]ecause Walker seeks 
compensation for a condition that is not listed as a 
chronic disease in § 3.309(a), his claim cannot be 
processed under § 3.303(b),” and therefore it was not 
error for the CAVC to deny Gen. Walker’s request to 
remand for the Board to conduct an analysis under 
§ 3.303(b).  Finally, because Gen. Walker limited his 
appeal to § 3.303(b) (as opposed to § 3.303(a)), the 
Court affirmed the CAVC’s decision. 
 
The time to file a motion for panel rehearing or en 
banc review expires on May 6, 2013 (Gen. Walker 
obtained a 30-day enlargement of time to file such a 
motion).  # 
 
Lou George is a Senior Staff Attorney with the National 
Veterans Legal Services Program, in Washington, DC 

 

Incarcerated Veterans Program 
 

On March 20, 2103, the Bar Association hosted a 
program on representing incarcerated veterans.  
Panelists in this program discussed how to navigate 
the federal prison system when representing 
incarcerated veterans, VA’s related duty to assist, and 
whether there are due process concerns in VA’s 
withholding of an incarcerated, service-connected 
veteran’s benefits.  
 
Audio of the program is available at 
http://www.cavcbar.net/html/events___news.html. 
 

 
(L-R) James Ridgway (moderator), Bradley Flohr (VBA),  

Prof. Justin Holbrook (Widener Law School), Jonathan Hager 
(BVA), and Katy Clemens (NVLSP) 

http://www.cavcbar.net/html/events___news.html
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A Look Inside the  
Veterans Service Organizations 

 
On February 20, 2013, the Court of Appeals for 
Veterans Claims Bar Association sponsored an 
insightful program at the offices of the Federal Circuit 
Bar Association (FCBA) titled:  “A Look Inside the 
Veterans Service Organizations:  Claims, Advocacy, 
and Beyond.”  A panel of representatives of five 
different veterans service organizations (VSOs), 
moderated by CAVC Bar Association President James 
Ridgway, demonstrated the range of veterans 
programs offered and the structure of each 
organization.  All the groups represented are 
not-for-profit corporations representing veterans 
interests and are tax-exempt under Section 501(c)(19) 
of the Internal Revenue Service Code.  Each of the 
organizations provides claims representation to 
veterans of all eras and their survivors and 
dependents.  
 
John Maki, Assistant National Service Director for the 
Disabled American Veterans, detailed the history of 
veterans’ benefits representation and described the 
work of transition service officers.  Denny Boller, 
National Service Director for AMVETS, provided an 
overview of the VSOs organized after the Second 
World War and emphasized the importance of VSOs 
in helping veterans present a complete claim.  Tom 
 

  
(L-R) James Ridgway (moderator), John Maki (VFW),  

Denny Boller (AMVETS), Tom Berger (VVA), Carl Blake 
(PVA), and William Wertman (Am. Legion) 

Berger, Executive Director of the Veterans Health 
Council for Vietnam Veterans of America, outlined 
efforts to improve veterans’ health, including better 
addressing war related illness, mental health, and 
lowering risk factors for development of disease.  
Carl Blake, National Legislative Director for the 
Paralyzed Veterans of America, discussed research to 
prevent and treat spinal cord injuries, and advocacy 
for wounded warriors.  William Wertman, National 
Appeals Representative for the American Legion, 
related some of the issues affecting the “hamster 
wheel” of veterans’ claims and changes in veterans’ 
law.  
 
A lively discussion took place on the challenges facing 
veterans and stakeholders.  It was the general 
opinion of the panel that the Veterans Benefits 
Administration’s emphasis on people, process, and 
technology has enabeled great strides and needs to be 
continued and prioritized.  The program was 
attended by staff from VA, the Court of Appeals for 
Veterans Claims, Veterans Service Organizations, and 
private attorneys who represent veterans before VA 
and the courts.  Participants attended both in person 
and online via WebEx technology, allowing 
participation even by CAVC bar association members 
located far from Washington, DC 
 
Audio of the program is available at 
http://www.cavcbar.net/html/events___news.html. 
 

 
William Wertman of the American Legion discusses his 

organization’s activities.  

http://www.cavcbar.net/html/events___news.html
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Book Review: 
My Beloved World, 
Sonia Sotomayor  

(Alfred A. Knopf, NY, 2013), 315 p.p. 
 

by Alice A. Booher 
 
The heavy red velvet curtains sitting behind the U.S. 
Supreme Court are infrequently opened, and never by 
the Justices themselves.  Lately, literary curtains have 
briefly parted, beaming a few shafts of personal light 
on the esteemed members, most recently by Justice 
Sonia Sotomayor.  
 
Noting that her clerks will be appalled at her split 
infinitives in this less formal and much more personal 
writing than from the bench, Sotomayor addresses 
myriad personal subjects with surprising candor, self 
deprecation, passion, awareness, and great humor.   
 
Born in 1954 into a non-English speaking, Puerto 
Rican immigrant family living in the tough South 
Bronx, Sotomayor openly addresses the stresses of an 
alcoholic father, a distant mother who joined the 
Womens’ Army Corps to elevate her lot in life, a 
beloved cousin/friend, a veteran, dead from AIDS 
resulting from drug addiction, a failed marriage to her 
high school sweetheart, and her own 
insulin-dependent diabetes, from age 9, diagnosed a 
year before the death of her father.  
 
As for college scholarship applications, she notes it 
was easy to declare assets since there were none.  
Toying with activism as a youth, she soon recognized 
that public service gave the greatest satisfaction. 
Embracing the affirmative action that aided her 
entrance into the Ivy League, she convincingly argues 
that once admitted, positive results came from hard 
work and diligence, all of which makes a compelling 
case for her underlying self reliance and resilience.   
 

Her legal career proved to be no less remarkable, 
spanning several parallel worlds:  academia; a 

backdrop of civil rights; the rarified arena of antitrust 
at the New York law firm Paul, Weiss, Rifkind, 

Wharton & Garrison as a summer associate; as a 
rookie assistant District Attorney under legendary 

Robert Morgenthau (and spelling out the cases, 
evidence, and strategies, including the notorious 

murder case of Kitty Genovese and her do-nothing 
neighbors); swift partnership in the private practice, 
civil world of small, decorous Pavia & Harcourt with 

 
 
lofty clients like Fendi and Ferrari; to a judgeship, the 
District Court for the Southern District of New York at 
age 36 in 1992.  She would stay there six years before 
moving to the Second Circuit Court of Appeals, and to 
the Supreme Court twelve years after that.  The book 
stops in 1992, with a brief epilogue discussing things 
to come.  Sotomayor sums up that she had 
understood from childhood that a lawyer’s job was to 
help people, a lawyer could be a superhero, and that 
the law was not a career but a vocation.  
 
Since My Beloved World tells Sotomayor’s story only 
until her appointment to the bench, it can be argued 
that it reflects little on her judicial style and 
demeanor.  She deftly acknowledges that, in 
retrospect, the jurisprudential systems to which she 
was exposed had clear impact, particularly in a rapidly 
changing world, but cautions those searching for 
divining specific clues on how she will decide are 
going to be disappointed.  On the other hand, those 
first four decades were the character builders, and 
from that, if the details of a given case cannot be 
predictable, her judicial style, intense focus, and 
passion for details, justice, and clarity should be 
abundantly sustained.  # 
 
Alice A. Booher, a former Foreign Service Officer, was 
Counsel, Board of Veterans’ Appeals (1969-2011).  She 
was admitted to practice before the bar of the U.S. 
Supreme Court in September 1969. 
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