
What’s Next for the Claims Adjudication Process?
On May 1, 2012, the Court of Appeals for Veterans

Claims Bar Association sponsored an exciting

program at the offices of the Federal Circuit Bar

Association (FCBA) titled “What’s Next for the Claims

Adjudication Process?:  An Overview of VBA’s

Initiatives and Pilot Programs.”  During the program

Rear Admiral Richard A. Buchanan (Ret.) discussed

some of the many initiatives that the Veterans

Benefits Administration (VBA) is implementing to

make the claims adjudication process more efficient,

including a goal of 125 days for the processing of a

benefits claim.  Admiral Buchanan is the Director of

the Office of Strategic Planning for the VBA.  He is

responsible for developing the VBA Transformation

and Implementation Plan and integrating its the

major initiatives into a coordinated plan for business

process improvement.  The goal of these initiatives is

to make the claims adjudication process more

efficient for Veterans and their families, to educate

and empower Veterans and their families through

proactive outreach, and to build the capacity of VA to

serve Veterans and their families more quickly and

efficiently.

Admiral Buchanan observed that in order to meet the

overall goals of VA, these initiatives must address

changes involving  1) people;  2) processes; and

3) technology.  With regard to people, these initiatives

improve how VA employees and offices are organized

and trained, and include changes to intake processing

centers and case management from a single stream

method to  a cross-functional team method of case

processing.  As for process changes, VBA seeks to

move to simplified notification letters new rater

decision support tools such as rule based calculators,

regionalized quality review teams that can spot check

quality “in-process,” along with an appeals

Retired Rear Admiral Richard Buchanan, Director of VA’s

Office of Strategic Planning, discusses changes coming to the

claim adjudication process

design team tasked with reducing the processing of

appeals.  Admiral Buchanan also addressed perhaps

the largest challenge for these initiatives, the

development of technology to support the move to a

completely electronic claims process.  The two

systems proposed are the Veterans Benefits

Management System (VBMS) and Veterans

Relationship Management (VRM).   The VRM will

allow Veterans and their representatives to submit

claims and evidence electronically and combines the

current multiple databases into one accessible

database.  The VBMS is a web-based system that will

provide on-demand access to information necessary to

adjudicate a Veterans claim, improves status tracking

on a claim, and provides better access to information

across VA.

The program was attended by staff from VA, the Court

of Appeals for Veterans Claims, Veterans Service

Organizations, and private attorneys who represent

Veterans before VA and the Courts.  Participants were 

What’s Next, continued on page 15.
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Message from the President

The days are flying, summer is approaching, and my

term as President of the CAVC Bar Association will be

coming to a close in September.  We have recently

had several exciting programs in conjunction with the

Federal Circuit Bar Association.  In March, we had

staff members from the House of Representatives

Committee on Veterans Affairs speak about the

legislative process and getting legislation proposed

and passed. On May 1, Rear Admiral Richard A.

Buchanan, US Navy (Ret.), Director, Office of

Strategic Planning for the Veterans Benefits

Administration (VBA), discussed some of the many

initiatives that VBA is implementing to make the

claims adjudication process more efficient and the

status of those initiatives.  Both programs were hosted

at the offices of the Federal Circuit Bar Association on

“I” street. This new relationship between our

Association and the Federal Circuit Bar Association

has enabled us to offer our programs via WebEx

technology to our many members around the country

who cannot travel to Washington, DC, to attend in

person.  I appreciate the Federal Circuit Bar

Association’s generosity in sharing their space and

equipment.

Also coming up is our full-day Continuing Legal

Education program on June 15, which will cover a

varied spectrum of Veterans Law related topics. 

Presentations will include understanding National

Guard and Reserve service, particularly ACDUTRA

and INACDUTRA; a report from a VA psychologist

about conducting a VA psychiatric examination for

rating purposes; a discussion of several CAVC and

Federal Circuit precedents by Professor Mike Allen,

with a follow-up panel discussion featuring a private

practitioner and a VA attorney; a review of the

tension between Gardner and Chevron; and an hour of

ethics, focusing on practice before the CAVC.  The

CLE program will include lunch and a short reception

at the end of the day. More information on this event

and online registration are on our website,

www.cavcbar.net. 

Additionally, this August the Bar Association will be

hosting an outreach program, at which member-

volunteers will spend a Saturday morning cleaning

the Korean War Memorial.  More details on how to

volunteer for this will be provided in June.

As President, together with the Bar Association’s

Board of Governors, we work to provide regular

programs, both educational and networking, that are

relevant to our members; to continue our outreach to

law schools about the potential career field of

Veterans Law; to begin to develop a regular

participation in outreach programs for Veterans; and

maintain our sponsorship of the Veterans Law

Appellate Advocacy Competition every fall.  #

Gayle Strommen

President, CAVC Bar Association
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A Message from the Clerk

by Gregory O. Block

Dear Colleagues:

The Court continues to stay very busy, and we greatly

appreciate the significant effort of the Court’s bar to

help ensure judicial review of decisions of the

Department of Veterans Affairs is effective and

efficient.

Operations under the Court’s Rules of Practice and

Procedure, which were last revised effective February

3, 2012, are generally running smoothly.  One

exception is that not all practitioners are fully

compliant with new requirements under Rule 46. 

Under revised Rule 46, a copy of the retainer or fee

agreement must be filed “no later than the date of the

first filing submitted by the practitioner on behalf of

the appellant.”  These documents are locked in

accordance with E-Rule 4(a), an action taken in some

measure in response to comments received from the

Court’s bar.  Consistent with this change, counsel

should ensure they are using the Court’s revised Form

3, Notice of Appearance – the form can be accessed

from the Court’s website under Court forms, or from

the appendix to the Rules of Practice and Procedure.

Another practice matter worth emphasizing is that we

are continuing to see briefs that fail to meet the

requirements of revised Rule 28(a).  Specifically, the

Table of Authorities should conform to the template

provided in the Sample Format for Table of

Authorities, Form 18, in the Appendix of Forms that

accompanies the Rules of Practice and Procedure. 

Failure to submit a properly prepared Table of

Authorities can thwart efficient and accurate

production of the Record of Proceedings causing

needless delay.

Finally, we are seeing joint motions submitted to the

clerk that lack clarity with regard to the relief being

requested.  For example, one JMR requested remand

of some, but not all issues, while the conclusion in the

same JMR requested remand of all issues.  Another

joint motion in an EAJA case asked for dismissal of a

reply instead of the underlying application for

attorney fees.  Particularly in JMRs, the terms set out

provide important guidance for future adjudications,

and it is critical that they be clearly drafted.

What else is new?  We are bringing updated versions

of the Court’s Case Management/Electronic Case

Filing software on-line, which will bring new

efficiencies to our operations.  One significant change

will involve the use of a central monetary processing

program, “pay.gov,” to pay filing fees.  Using “pay.gov”

will increase the speed of payment acceptance,

facilitate reconciliation, and minimize the use of

paper checks.  Look for a notice regarding this new

capability early this summer.

Please let me know how we can better support the

important work that you do.  As always, I appreciate

your thoughtful and constructive comments.  #

Gregory O. Block is the Clerk of the CAVC.

Chief Judge Bruce E. Kasold speaks with officers from the

Army’s Judge Advocate General’s Legal Center and School

during their visit to the Court.  Students will soon complete

requirements for an L.L.M. degree in military law as

members of the School’s 60th Graduate Course.
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FY2011 Numbers Show Few Signs of Relief
for the Court or the BVA

The Court of Appeals for Veterans Claims and the
Board of Veterans' Appeals have both released their
annual reports for fiscal year (FY) 2011 and the
workloads continue to be high.  With just six active
judges, the CAVC produced an average of 288 merits
decisions per judge.  As the CAVC's annual report
notes, this is higher than any of the twelve federal
circuit courts of appeals, which range from 55
decisions per judge (DC Circuit) to 234 decisions per
judge (11th Circuit).  This high production level has
allowed the court to keep pace with the 4,085 new
cases filed in FY2011.  These 681 filings per active judge
also top the workload of any of the regional circuits.

Even operating with a third of its judgeships vacant,
the CAVC was able to reduce its overall inventory of
cases by deciding just over 700 more appeals and
petitions for extraordinary relief than it received in
FY2011.  This was made possible by contributions from
the Court's retired judges serving in recall status, who
decided 581 appeals, and by the efforts of the Court's
Central Legal Staff, who assisted in the disposition of
2,336 appeals by agreement of the parties.

The BVA also had a very productive year.  With 64
members, it issued 48,488 decisions in FY2011; an
average of 758 decisions per member.  This output
was substantially higher than the 38,606 new appeals
filed at the regional office in FY2011.

CAVC Filings and Decisions, 2001-11

The total output of both the CAVC and the BVA were
down slightly in FY2011.  The 4,787 appeals and
petitions decided by the CAVC last year was down
from 5, 138 in FY2010.  Similarly, the BVA's production
was down from its 49,127 decisions the year before. 
However, both declines correlate to reduced
manpower.  Judge William P. Greene, Jr.'s retirement
early in FY 2011 left the CAVC with three vacancies. 
Similarly, the number of employees at the BVA
slipped from 549 to 535 in FY2011.

Some relief is in sight for both the CAVC and the
BVA.  Two nominees for the Court recently cleared
the Veterans Affairs Committee and were referred for
a final vote by the full Senate.  Although no action has
been taken on the president's nominee to fill the
vacant Board Chairman's position, the BVA was
recently able to hire more than a dozen staff attorneys
to fill many of the vacancies created in FY2011.

The prospects for FY2012 and beyond are dominated
by two concerns:  (1) the surge of cases being handled
by the regional offices and (2) the ongoing efforts to
balance the federal budget.  As to the first issue, the
number of new claims being filed at the regional
office level has risen dramatically from 800,000 in
FY2006 to 1.2 million last year.  However, that has not 

FY2011 Numbers, continued on page 5.

BVA Appeals and Decisions, 2001-11
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FY2011 Numbers, continued from page 4.

yet translated into a similar surge of appeals to the
BVA.  One reason for this may be that so much of the
ROs' resources have been diverted from processing
new claims to readjudicating 250,000 past claims
involving Agent Orange to determine the applicability
of the recently added presumptive conditions. 
Thomas Murphy, Director of the Compensation
Service for VBA, recently testified before the House
Veterans Affairs Committee that the readjudication of
those claims was consuming 37% of the adjudication
workforce, and that those claims were taking three
times longer on average to resolve.

It is not necessarily obvious that the readjudicated
Agent Orange claims will be less contentious than
other claims, but the number of Notices of
Disagreement filed at the regional office level
declined from 150,475 in FY2010 to 122,663 in FY2011. 
However, VA is projecting that the number will
rebound to 184,000 in FY2012 as the front lines return
to normal operations.

The number of Substantive Appeals saw a similar dip
in FY2011, down from 57,925 to 38,606.  The decline in
appeals received by the BVA was more modest, from
52,526 to 47,763.  However, both numbers are also
projected to strongly rebound in FY2012.  Therefore, it
is likely that any lull experienced by the BVA and the
CAVC will be short lived, and the steady increase in
new claims will translate to a continued rise in
appeals over the next few years.

These recent numbers are still far higher than the
number of appeals being handled a decade ago.  In
FY2001, the CAVC saw 2,296 new cases filed, about
half of the 4,000 to 4,700 totals seen in the last five
years.  Similarly, the BVA has experienced a steadily
increasing workload, with the number of appeals
increasing from 35,000 to 40,000 a decade ago to over
50,000 in FY2009 and FY2010. 

The main obstacle to the regional offices' workload
arriving at the BVA and the CAVC appears to be the
lingering federal budget crisis.  A temporary
shutdown of the government or an across-the-board
reduction in federal government operations
precipitated by the looming sequestration threat
could cause severe disruptions to the appellate
pipeline.  The Office of Management and Budget
recently assured the Senate Veterans Affairs

Committee that VA was exempt from the
sequestration provisions of the 2011 Budget Control
Act.  However, there is no certainty that VA would be
unscathed by any deal reached in Congress to avoid
sequestration.  Nonetheless, even if there were a
disruption, it is likely that there are already enough
appeals pending to keep both bodies busy through
FY2012 and well beyond.  #

SAVE THE DATE!

On Saturday, August 25, 2012 from
6 a.m. to 8 a.m., the CAVC Bar
Association will be washing the

Korean War Memorial.  Details on
volunteering to help will be available

in June.
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BEN FRANKLIN STATION  ·  P.O. BOX 7992  ·  WASHINGTON, D.C.  20044-7992 

 

 

The CAVC Bar Association  

is sponsoring the  

2012 Veterans Law Conference and CLE Program  

June 15, 2012  

at the Washington Navy Yard and Conference Center! 

 

This all day event in Washington, DC, will include: 

 Lunch with featured speaker Judge Timothy B. Dyk, from the 

United States Court of Appeals for the Federal Circuit 

 

 Professor Mike Allen on high impact Veterans Law precedent 

 

 Professor Linda Jellum on the tension between Gardner and Chevron 

 

 Understanding National Guard and Reserve Service and concepts such 

as ACDUTRA and INACDUTRA 

 

 The nuts and bolts of VA Psychiatric Examinations  

 

 Ethical considerations for Veterans Law practitioners 

 

 End of day reception and social hour 

 

 

Registration is $100 for CAVC Bar Association members and $150 for nonmembers.  

Registration forms must be submitted by June 8, 2012, and can be completed online at 

www.cavcbar.net. 
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Virginia Lawyers Hold Free Legal Clinic

On April 14, 2012, Virginia lawyers held an all-day free

legal clinic for veterans in Virginia Beach at the Old

Dominion University Higher Education Center. 

Sponsored by the American Bar Association Young

Lawyers Division and the Old Dominion University

Student Veteran Association, the clinic assisted

veterans in applying for their federal benefits and in

navigating the complexities of the VA system.

“The turnout was incredible,” said Sarah Schauerte of

Kidwell, Kent and Curran, who was the attorney who

spearheaded the event.  “We advertised the clinic as a

walk-in, and I expected attendance to be staggered

throughout the day. Instead we had thirty veterans

appear even before the 9:00 A.M. start time.” 

Part of the reason for the turnout was the rare

opportunity the clinic offered:  for veterans to not

only be heard relating to their benefits issues, but for

the listener to be an attorney well-versed in veterans

law, someone who could actually help. 

A common theme that emerged at the clinic was

veterans’ confusion with the VA claims system,

specifically with the correspondence and decisions

received from the VA.  In some cases, veterans had

handled very complicated claims on their own for

years without the help of an attorney.

“The clinic was helpful in part because it alerted

veterans to the availability of attorney aid,” noted

Clinic organizer Sarah Schauerte with

Old Dominion University Student Veteran Association

President, Michael Leydet

attorney William Teveri of Lieberman & Mark.  “At

the same time, however, it illustrated how the

limitations on representation may be disadvantageous

to veterans. Because counsel can be retained only

after a veteran has filed a notice of disagreement,

there may be delay in resolving claims that an

attorney could have presented more effectively.  Also,

attorneys are unlikely to be available at the beginning

of the process, when the veteran decides which claims

have merit and which to file.” 

For some veterans in attendance, the clinic offered

precisely that type of help.  All veterans who attended

the clinic were advised to bring any documents that

would aid the attorneys in analyzing their benefits

claims.  Some of the veterans were at the beginning of

their fight for benefits, and they received direction

they would not have received if they had begun the

fight alone.

Other veterans were no strangers to the benefits

system.  One veteran whose claim has been pending

for years was so grateful for the help he received at

the clinic that he wrote to the radio station that had

broadcasted the details.  He wished to thank the

station for spreading the word, as “an opportunity like

this is so rare.” 

Free Clinic, continued on page 15.

Attorney Tracey Holtshirley addresses veterans in

attendance after morning presentation
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Evaluating New and Material Evidence

Under 38 C.F.R. § 3.156(b) that Might

Otherwise Support a New Claim

by Bradley Hennings

Reporting on Bond v. Shinseki, 659 F.3d 1362 (Fed. Cir.

2011). 

In Bond v. Shinseki, decided on October 7, 2011, the

United States Court of Appeals for the Federal Circuit

(Federal Circuit) held that 38 C.F.R. § 3.156(b)

requires that the Department of Veterans Affairs (VA)

evaluate evidence received during the relevant period

to determine whether it contains new and material

evidence relevant to a pending claim, even if the new

submission may support a new claim. 

On appeal before the Federal Circuit was a February

26, 2010 decision by the United States Court of

Appeals for Veterans Claims (CAVC).  The veteran,

Richard D. Bond, filed a claim for service connection

in October 1996, which was granted by the Regional

Office (RO) in a May 1997 rating decision.  In

February 1998, Mr. Bond submitted a document

indicating that he was seeking an increased rating,

and attached a medical record by a psychologist.

In a March 30, 2007 decision, the CAVC determined

that Mr. Bond failed to show new and material

evidence was submitted within the appeal period of

the May 1997 rating decision because the RO treated

the evidence submitted in February 1998 as a new

claim for an increased rating.  This March 30, 2007

CAVC decision also vacated and remanded to VA’s

Board of Veterans’ Appeals (BVA) the issue of

entitlement to an effective date earlier than July 7,

1999, for a total disability rating based on individual

unemployability (TDIU).  

While on remand, the BVA assigned an effective date

of February 11, 1998 for the TDIU rating.  Mr. Bond

appealed that decision and argued before the CAVC

that the February 1998 submission constituted new

and material evidence to the May 1997 RO decision,

thus entitling him to an effective date earlier than

February 11, 1998.  The February 26, 2010 CAVC

decision affirmed the BVA’s decision; the CAVC

rejected Mr. Bond’s argument based on res judicata,

finding that the March 30, 2007 CAVC decision ruled

on the issue regarding new and material evidence.

Mr. Bond argued before the Federal Circuit that the

CAVC misinterpreted 38 C.F.R. § 3.156(b) by finding

that VA had satisfied the regulation’s requirements

without having determined whether the February

1998 submission contained new and material

evidence.  Rather, Mr. Bond argued, the regulation

requires the VA to review any evidence submitted

during the appeal period and to make a determination

as to whether it constitutes new and material

evidence relating to an existing claim before deciding

whether the submission may also constitute a new

claim.  

The government first argued that the case fell outside

the Federal Circuit’s jurisdiction because Mr. Bond

was challenging the CAVC’s factual determination. 

The Federal Circuit disagreed and noted that Mr.

Bond argued that the CAVC misinterpreted 38 C.F.R.

§ 3.156(b).  The government then argued with respect

to the merits of the issue before the court that

because the “plain language” of the cover letter

attached to Mr. Bond’s February 1998 submission

stated he was requesting an increased rating, both the

RO and the CAVC properly treated the submission as

a new claim, rather than as new and material evidence

relating the October 1996 claim.  The government

asserted that where a claimant asks for an increased

rating in a letter attached to newly submitted

evidence, the RO does not need to consider whether

the underlying evidence constitutes new and material

evidence relating to an existing claim, regardless of

the nature of the evidence submitted and its

relationship to any pending claims. 

The Federal Circuit, however, dismissed the

government’s argument, finding that 38 C.F.R.

§ 3.156(b) does not provide discretion in its wording,

and that when an RO concludes that a submission in

question also supports a new claim for an increased

rating, “neither law-nor logic-dictates that evidence

supporting a new claim cannot also constitute new

and material evidence relating to a pending claim.” 

Therefore, the Federal Circuit held that because

38 C.F.R. § 3.156(b) requires that VA treat new and

material evidence as if it were filed in connection with

the pending claim, the VA must assess any evidence

submitted during the relevant period and make a

determination as to whether it constitutes new and

material evidence relating to the old claim.  VA, in

fact, conceded at oral argument that it must make

two determinations with respect to submissions

Bond, continued on page 14.
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Book Review:
Testament of Youth,

Vera Brittain
(Weidenfeld & Nicolson 2009) (1933), 

608 p.p.

by Louis George

There can never be any question that war brings with
it utter desolation, inconsolable losses, and seemingly
insurmountable pain.  Yet, at times, the promise of
hope and renewal comes from the ashes of war.  We
see all of this — desolation, loss, and yet renewal and
hope — in Vera Brittain’s Testament of Youth, which I
recently read. 

While a senior in a small public college in Salem,
Massachusetts — a time that seems at once only
yesterday and a lifetime ago — I took a course
entitled “The Poetry of Peace and War.”  The course,
taught by Professor Michael Antonakes, a Marine
Corps veteran who fought in Okinawa during World
War II and who later became a peace activist during
the Vietnam War, introduced me to the writing of
war, including the body of work produced during the
First World War.  I was introduced to such writers as
W.B. Yeats, Siegfried Sassoon, and the doomed
Wilfred Owen.  Many years later, I read the play
Journey’s End, a drama set in the trenches that in 1928
first introduced the London stage to Laurence Olivier. 
Until many years after college, I never happened to
read Testament of Youth, which is a war memoir not
of a man, but of a young woman — Vera Brittain —
and her experiences before, during, and following the
“Great War.”

Now, the Great War, also known simply as the World
War before the year 1939, is forgotten to many.  The
last remaining survivor died earlier this year at the
age of 110.  Therefore, one may be struck with the
question of whether what took place nearly a century
ago holds any relevance today, and whether the lives
lived then are worth exploring today.  I believe it
does, and Testament of Youth answers this question
in the affirmative. 

Written in 1933, fifteen years after the Armistice, it is
the memoir of a woman whose life is molded by war,
who manages to persevere through unspeakable loss
and sadness.  We first meet Vera as a young woman
living in the relative comfort of upper middle-class 

England.  Vera leaves her college studies at Oxford to
serve as a “V.A.D.” (Voluntary Aid Detachment)
nurse, serving both in England and in France, as well
as the Mediterranean.  Relying on her diaries and
letters written during the years (oh, the lost art of
letter writing), we get to know Vera, and her circle of
friends - her brother, Edward Brittain, her fiancé,
Roland Leighton, and their friends Victor Richardson
and Geoffrey Thurlow.  Now (and continue reading
only if you care to know the ending), during the
course of the war, she loses all of them to war:  not
one, not two, but all four of her closest companions,
including her beloved Roland.  The first to die was
Roland, who is cut down by a volley of machine-gun
fire just days before Christmas in 1915, while
inspecting barbed wire in No Man’s Land outside the
Allied trenches in France.  His death, in Vera’s view,
while performing so mundane a task that is at once so
routine and seemingly so pointless, focuses in Vera
the very human emotions of grief and anger.  The
deaths follow rapidly through the years, with the final
death being of her brother Edward, who is killed in
action in June 1918, during a major battle during the
final year of the War.  

Testament of Youth, continued on page 14.
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A Peek Inside . . . 
the Board of Veterans’ Appeals

Appellate Group

by Nicole Klassen & Bradley Hennings

The Appellate Group of the Board of Veterans’
Appeals (BVA) works in collaboration with the Office
of the Chairman to manage the overall operations of
BVA, and to establish and implement BVA policies
and procedures that enable BVA to better serve our
Nation’s Veterans.  The Appellate Group is managed
by the Principal Deputy Vice Chairman (Laura
Eskenazi), the Chief Counsel for Operations (Donnie
Hachey), and the Chief Counsel for Policy and
Procedure (formerly Richard Thrasher, currently
vacant).  The components of the Appellate Group
include the Litigation Support team, the Quality
Review team, the Training Office, the Medical
Advisor’s Office, the Office of Outside Medical
Opinions, a Counsel for Labor Relations, several
Special Counsel who cover a variety of legal specialty
areas, the Research Center, the Freedom of
Information Act (FOIA)/Privacy Act team, and
numerous legal support personnel.  Approximately 45
employees are assigned to the Appellate Group. 
Notably, in addition to the specialized duties assigned
to each counsel within the Appellate Group, all
Appellate Group attorneys are also responsible for
drafting BVA decisions and, where eligible, holding
hearings and signing decisions as Acting Veterans
Law Judges.
 
The Litigation Support team conducts the
administrative processing of appeals remanded to
BVA by the U.S. Court of Appeals for Veterans Claims
(CAVC).  It also serves as a liaison between BVA and
the Department of Veterans Affairs’ (VA’s) Office of
General Counsel (OGC), Professional Staff Group VII
(Group VII) regarding cases that have been appealed
to the CAVC.  Additionally, in concert with BVA’s
team of correspondence attorneys, the Litigation
Support team responds to case status inquiries from
Veterans, representatives, and members of Congress.
 
The Quality Review team evaluates BVA decisions for
quality purposes, reviewing a random sample of
signed decisions prior to dispatch in order to
determine whether there are substantive and/or
non-substantive errors in such decisions. 
Additionally, the Quality Review team serves as a
resource to Veterans Law Judges and staff counsel,

providing training and guidance on complicated or
unusual areas of law, and on areas of law where there
have been frequent substantive errors, CAVC
remands, and/or questions from Veterans Law Judges
and/or staff counsel.  Further, the Quality Review
team maintains a “CAVC Review Database,” which
tracks cases in which the CAVC reaches a decision on
the merits, as well as the reasons for the CAVC’s
decision (i.e., whether the case was affirmed,
remanded, or reversed, and why), in order to identify
statistical trends in the CAVC’s review of BVA
decisions and determine corresponding training
needs. 

The Training Office coordinates training efforts for
Veterans Law Judges and staff counsel, as well as
training with other VA offices, as appropriate.  With
regard to internal training efforts, the Training Office
provides substantive legal skills training, as well as
training on medical matters, military service matters,
and changes in the law, in an effort to enhance the
quality of BVA’s decision-making.  The Training
Office also provides professional development
training on supervisory and management skills,
mentoring, communication and presentation skills,
and ethics.  Additionally, the Training Office
maintains and updates training information and
materials on BVA’s intranet website and the Office of
Learning and Knowledge Management SharePoint
website for easy access by Veterans Law Judges and
staff counsel. 
 
The Office of Outside Medical Opinions controls the
administrative processing of requests for outside
medical opinions, pursuant to 38 U.S.C. § 7109. 
Specifically, the Office of Outside Medical Opinions
coordinates with the Veterans Health Administration
(VHA) and medical schools participating in BVA’s
Independent Medical Expert (IME) Program, to
obtain medical opinions from an appropriate health
care professional on medical questions involved in the
consideration of an appeal when, in BVA’s judgment,
such medical expertise is needed for the equitable
disposition of an appeal.  
 
The Counsel for Labor Relations provides legal
guidance and support to BVA’s senior management as
needed for Employee/Labor Relations and Equal
Employment Opportunity (EEO) matters at BVA.   

Peek Inside, continued on page 13.
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The CAVC Reexamines Exhaustion in
Cases where the Appellant was

Represented Below

by Kim Sheffield, Esq.

Reporting on Massie v. Shinseki, 25 Vet.App. 123
(2011).

On April 4, 2001, Army veteran Terrance Massie filed
a claim for an increased rating of his
service-connected varicose vein condition.  Included
among his supporting documentation was a May 1999
letter from Dr. Lewis J. Wesselius, a VA physician who
had treated Mr. Massie.  The letter had previously
been submitted to the Social Security Administration
in connection with a claim before that agency.  In
December 2005, the Regional Office granted an
increased rating effective to the date the claim had
been filed.  

In December 2006, Mr. Massie retained counsel, who
filed a Notice of Disagreement (NOD) on his behalf,
contesting the effective date of the award of the
increase.  Specifically, his attorney indicated that
“[p]ursuant to 38 U.S.C. § 5110(b)(2) and 38 C.F.R.
§ 3.400(o)(2), the VA was obligated to determine
whether, in the one year prior to April 4, 2001, the
date of the claim for increased compensation for his
service[-]connected disability, Mr. Massie’s disability
had increased in severity.”  The attorney argued that
Dr. Wesselius’s letter was evidence that Mr. Massie’s
disability had increased in severity up to one year
prior to the claim.  The argument was unavailing
before the Board in May 2009, and Mr. Massie
appealed to the Court.

On appeal to the Court, however, Mr. Massie’s
counsel raised an argument which he had not
proffered below:  Dr. Wesselius’s May 1999 letter
constituted an informal claim for an increased
disability rating pursuant to 38 C.F.R. § 3.157(b)(1),
thereby entitling Mr. Massie to an effective date as of
May 1999, if not earlier.  Under this provision, a
“report of examination or hospitalization” by the
Department of the Veterans Affairs will be accepted as
an informal claim for increased benefits.  

The Court carefully examined the issue of whether it
should consider Mr. Massie’s argument in the first
instance.  The Court found that the case presented
circumstances which would ordinarily lead it to

exercise its discretion under Maggitt v. West, 202 F.3d
1370 (Fed. Cir. 2000), and stated that it would refuse
to consider the newly raised argument.  Specifically,
these circumstances were that Mr. Massie was
represented by his current counsel throughout the
appeal process and that his counsel provided no
justification for not having first presented his theory
to VA.

Mr. Massie’s counsel argued, however, that based
upon Robinson v. Peake, 21 Vet. App. 545 (2008), and
the Federal Circuit’s affirmance of that decision in
Robinson v. Shinseki, 557 F.3d 1355 (Fed. Cir. 2009),
the Court was required to consider his new theory of
entitlement because it was reasonably raised by the
record before the agency and the Board itself erred in
not considering it sua sponte.  

The Court, “out of an abundance of caution,” engaged
in an analysis as to whether the theory was raised by
the record below.  The Court pointed out that Mr.
Massie was represented by the same counsel below
who did not raise the theory in either the NOD or the
substantive appeal to the Board.  A panel addressed
the issue of whether Dr. Wesselius’s letter constituted
a “report of examination,” as the issue was vital to the
resolution of the appeal and the “VA ha[d] failed to
promulgate a regulation clearly defining this term.” 
The Court found the “plain language of the term
‘report of examination’ necessarily implie[d] that the
medical record in question must describe the result of
a specific, particular examination,” which was not the
case with respect to Dr. Wesselius’s letter. 
Furthermore, the Court reasoned that § 3.157(b)(1)
should be interpreted to require that a report of
examination would have to show a worsening of the
service-connected disability to qualify as an informal
claim, which Dr. Wesselius’s letter did not do.  The
Court found the newly raised issue was not raised by
the record, and affirmed the Board’s decision. 

The Court concluded its opinion by expressing its
concern over the increase in the number of cases it
has witnessed since the Federal Circuit’s decision in
Robinson in which the appellant presents a new
theory or argument that was not explicitly raised to
VA, even in cases in which the appellant was
represented by an attorney throughout the
administrative process.  The Court found it troubling
that the current system provides very little incentive 

Massie, continued on page 14.
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Time Limit for Filing a Notice of
Appeal to the CAVC is Now Subject to

Equitable Tolling

by Virginia A. Girard-Brady

Reporting on Bove v. Shinseki, 25 Vet. App. 136 (2011).

This case springs from the U.S. Supreme Court’s
holding in Henderson v. Shinseki, 131 S. Ct. 1197, 179 L.
Ed. 2d 159 (2011), in which the Supreme Court held
that the 120-day time limit for the filing of a Notice of
Appeal (NOA) with the CAVC is procedural, rather
than jurisdictional, in nature.

In Bove, the CAVC discussed its past jurisprudence
regarding equitable tolling, noting that, prior to
Henderson v. Shinseki, 22 Vet. App. 217 (2008), such
remedy was available to appellants before it.  25 Vet.
App. at 139.  However, following the Supreme Court’s
holding in Bowles v. Russell, 151 U.S. 205, 127 S. Ct.
2360, 168 L. Ed. 2d 96 (2007), the Court found that,
because the time for filing an appeal was
jurisdictional in nature, equitable tolling was no
longer available.  25 Vet. App. at 139. The Supreme
Court subsequently reversed this finding to the extent
that it found the time for filing a NOA with the CAVC
was not jurisdictional.  Henderson, 131 S. Ct. at
1204-07.  Consequently, the Court in Bove revived the
availability of equitable tolling to the filing of
untimely appeals by appellants, subject to certain
parameters.

To this end, the Court stated:

The doctrine of equitable tolling has
generally established parameters, and
over time decisions of the Federal
Circuit and this Court have addressed
those parameters in the context of
appeals to this Court. Thus, for
example, equitable tolling was not
applied when failure to file was due to
general negligence or procrastination.
Rather, it was applied only when
circumstances precluded a timely filing
despite the exercise of due diligence,
such as (1) a mental illness rendering
one incapable of handling one’s own
affairs or other extraordinary
circumstances beyond one’s control,
(2) reliance on the incorrect statement

of a VA official, or (3) a misfiling at the
regional office or the Board.

25 Vet. App. at 140.

Furthermore, the Court found that it has the
authority to independently review sua sponte the
circumstances surrounding the filing of a late NOA,
and to seek facts outside of the record, in order to
determine whether equitable tolling is appropriate. 
25 Vet. App. at 143.

The Court proceeded to review the circumstances
underlying the filing of late appeals in the four
consolidated appeals before it to determine whether
equitable tolling was warranted in each case.  

In two of the cases, Mr. Bove and Mr. King filed their
appeals within the 120-day period, but filed them with
a VA regional office, rather than at the Court, such
that the notices were not received by the Court until
after the time for appeal had expired.  In accordance
with the parameters previously discussed, and the
principles set out in Bailey v. West, 160 F.3d 1360 (Fed.
Cir. 1998), the Court found that equitable tolling was
appropriate in those cases.  25 Vet. App. at 143-44, 145.

In the third case, Mr. Rasheed asserted that his
mental illness, schizophrenia, prevented him from
filing a timely NOA.  However, the Court found that
Mr. Rasheed had failed to meet his burden of showing
that he was actually “incapable of functioning or
making decisions due to mental illness, that his
mental illness prevented him from filing his appeal or
seeking the assistance of counsel, or that his mental
disabilities were related directly to his untimely
filing.”  25 Vet. App. at 144 (emphasis in original). 
Consequently, the Court declined to apply the
doctrine of equitable tolling under these
circumstances.  Furthermore, the fact that the veteran
was represented by counsel was also a contributing
factor in the Court’s decision, as the Court found that
Mr. Rasheed had additionally failed to show that his
mental illness impaired the attorney-client
relationship.  25 Vet. App. at 144.

Similarly, in the final case, Mr. Lopez asserted that his
mental illness prevented him from being able to file a
timely NOA.  However, Mr. Lopez submitted a letter
from his treating psychiatrist which indicated

Bove, continued on page 13.
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Bove, continued from page 12.

that Mr. Lopez experienced “‘difficulty in making
every day decisions without an excessive amount of
advice and reassurance from others,’ and (3) [that] the
appellant’s disorders ‘caused him to over-think and
procrastinate until this deadline was passed.’”  25 Vet.
App. at 144-45.  The Court initially found that the
evidence submitted by Mr. Lopez did not establish
that he was incapable of handling his own affairs, or
that his mental illness impaired the attorney-client
relationship.  However, the Court found that,
although the NOA was filed by the Court three days
late, it had actually been e-mailed to the Court on the
final day for appealing the decision, albeit to the
wrong e-mail address.  Thus, the Court accepted Mr.
Lopez’ NOA as timely, based upon a finding that he
had substantially complied with E-Rule 2(c).

In a related Miscellaneous Order 04-12, dated
February 7, 2012, the Court stated that it will consider
motions to recall mandate, based upon the holdings
in Bove, in those cases which were dismissed due to
the filing of a late NOA between the dates of July 24,
2008 and December 20, 2011.  Such motions must be
filed with the Court within 120 days of such order, or
on or before June 6, 2012.#

Virginia A. Girard-Brady is with ABA Legal Advocates,
P.A. in Lawrence, KS.

Peek Inside, continued from page 10.

The Medical Advisor’s Office, which includes both a
seasoned medical doctor (MD) and a staff attorney
who also has a medical degree, provides consultation
to Veterans Law Judges and staff counsel on complex
medical questions so that they may better adjudicate
appeals, and provides input on how best to frame
requests for medical opinions and which specialists
are best suited to answer such questions.  The
Medical Advisor also provides technical review of
medical opinion requests, reviewing all requests for
outside medical opinions (i.e., requests for VHA
opinions and IME opinions) to help ensure that a
probative response will be received.  Additionally, in
tandem with the Training Office, the Medical Advisor
provides Veterans Law Judges and staff counsel with
training regarding prevalent medical issues arising in
appeals. 
 

The Special Counsel for Regulations drafts regulatory
amendments to 38 C.F.R. Parts 19 and 20, and reviews
and comments on regulations promulgated by other
VA organizations that affect compensation benefits,
representation before the Department, and claims
and appeals processing.  The Special Counsel for
Regulations also provides Veterans Law Judges and
staff counsel with periodic updates regarding
proposed and final changes to any regulations
pertinent to the adjudication of VA benefits.  

In addition to the Special Counsel for Regulations, the
Appellate Group also includes several Special Counsel
with more generalized portfolios who are responsible
for drafting BVA-wide guidance documents, including
Chairman’s Memoranda and other directives; serving
as BVA’s representative in various intra-VA
workgroups and/or task forces; and providing legal
guidance to Veterans Law Judges, staff counsel, and
VA employees in the field on a variety of appellate
issues.  Special Counsel also track ongoing oral
arguments at the CAVC and the Court of Appeals for
the Federal Circuit (Federal Circuit), and keep
Veterans Law Judges and staff counsel apprised of the
issuance of precedential opinions by the CAVC and
the Federal Circuit.  
 
The Research Center staff maintains legal and medical
research materials in various media to assist Veterans
Law Judges, staff counsel, and the public in appeals
adjudication.  Additionally, the Research Center staff
is responsible for redacting all personally identifiable
information from BVA decisions before making
electronic copies of these documents available for
search and review on VA’s public website, as well as
other commercial computer assisted legal research
providers.  Finally, the FOIA/Privacy Act team
processes requests for information pursuant to FOIA
and the Privacy Act.  #

Nicole Klassen and Bradley Hennings are attorneys
currently serving a detail in the Appellate Group at the
Board of Veterans’ Appeals.
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for an attorney practicing before VA to present all

available arguments in one comprehensive appeal to

the Board.  Indeed, the Court expressed concern that

an attorney may have a financial incentive not to do

so.  The Court noted the potential for an attorney to

wait to present a potentially meritorious argument or

theory until before the Court to obtain EAJA fees

and/or to “seek to prolong matters with a low-effort

appeal” to increase the size of a back award from

which a contingency fee would be collected.  The

Court stated that “Congress may wish to consider an

explicit exception to EAJA for cases where the

appellant was represented below and obtains a

remand based upon the Board’s failure to address an

issue that counsel failed to raise.”  In a footnote to the

opinion, the Court left open the question of whether

reduction or denial of EAJA fees would be appropriate

under 28 U.S.C. § 2412(d)(1)(A) or 28 U.S.C.

§ 2412(d)(1)(C) for attorneys who represented a

veteran before VA and, without justification,

presented a potentially meritorious theory or

argument for the first time on appeal to the Court.  #

Kim Sheffield is an Appellate Attorney with Bergmann

& Moore, LLC.

Testament of Youth, continued from page 9

After the War, Vera returns to Oxford, copes with life

after the War (and seems to experience symptoms of

what today would be characterized as post-traumatic

stress disorder), and later becomes a speaker for the

League of Nations Union and a pacifist.  The book

ends in the mid-1920s, with a new beginning.  I will

not give away what exactly leads to her renewal and

hope, but suffice to say that she finds peace.  Her final

words show how the years of loss lead her to a new

beginning:  “I found it not inappropriate that the

years of frustration and grief and loss, of work and

conflict and painful resurrection, should have led me

through their dark and devious ways to this new

beginning.”  It indeed was a new beginning.  Vera

Brittain lived until 1970, many years after the Great

War passed into memory, yet left behind her a

portrait of this long-lost time.  #

Louis George is a senior staff attorney with the

National Veterans Legal Services Program, in

Washington, DC.

Bond, continued from page 8.

received during the period for appealing a decision: 

(1) whether the submission contains new and material

evidence relating to a pending claim, and (2) whether

it should be treated as a new claim.

The Federal Circuit also found that, in light of the

BVA’s statutory obligation to provide adequate

reasons and bases for its findings and conclusions and

because the record did not contain any analysis

regarding whether the February 1998 submission

contained new and material evidence, it could not be

presumed that VA implicitly considered, but rejected,

the possibility that Mr. Bond’s February 1998

submission contained new and material evidence. 

“Such a presumption would effectively insulate the

VA’s errors from review whenever it fails to fulfill an

obligation, but leaves no firm trace of its dereliction

in the record.”  

Consequently, the Federal Circuit found that the

CAVC erred in holding that, because the RO treated

Mr. Bond’s February 1998 submission as a claim for an

increased rating, the VA satisfied its obligations under

38 C.F.R. § 3.156(b).  The case was vacated and

remanded for proceedings consistent with its

opinion.  #

Bradley Hennings is a Counsel at the Board of

Veterans’ Appeals.

SAVE THE DATE!

US Court of Appeals for Veterans

Claims

Twelfth Judicial Conference

Thursday, April 18, 2013

Friday, April 19, 2013

Grand Hyatt Washington

at Metro Center

1100 H Street NW

Washington, DC  20001
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Free Clinic, continued from page 7.

In all, 85 veterans received aid from the clinic.  This

included a packet of materials to assist them in

applying for benefits, a power point presentation

addressing disability compensation benefits, and an

individual consultation.  Breakfast was donated by

Krispy Kreme Donuts and Starbucks, and expenses for

the event were paid by Liberty Tax.  In all, ten

attorneys and one paralegal offered support at the

clinic:  Daniel Krasnegor, Nancy Foti, Sandra

Wischow, Krystle Waldron and Cheryl Heibert of

Goodman, Allen and Filetti; Jeany Mark and William

Teveri of Lieberman and Mark; John Kidwell and

Sarah Schauerte of Kidwell, Kent and Curran; Tracey

Holtshirley of the U.S. Marine Corps; and solo

practitioner Natalia Pence.

The Student Veteran Association (SVA) of Old

Dominion University was also instrumental in making

the clinic a success, and its president, Michael Leydet,

was onsite for the day.  Other SVA members,

including Nicholas Jenkins and faculty advisor

Kathleen Levingston, worked hard in conjunction

with Mr. Leydet and Ms. Schauerte to publicize the

clinic.

Because of the success of the clinic, another clinic is

tentatively slated in Virginia Beach for late August or

early September.  The goal is to reach out to even

more veterans in the Virginia Beach community.  #

Attorneys and veterans converse in waiting area for

individual consultations

What’s Next, continued from front page.

both in person and online via WebEx technology,

allowing participation from CAVC members as far

away as California and Nevada.  The audience was

lively and peppered Admiral Buchanan with questions

throughout his presentation.

The CAVC Bar Association expresses our sincere

thanks to the FCBA for hosting this event at their

offices.  In recent months the FCBA and the CAVC Bar

Association have developed fruitful relationship that

will benefit the members of both organizations.  The

process began last year when the CAVC Bar

Association inquired about becoming a “Related

Association” listed on the FCBA’s website.  After that

process was compete, FCBA Executive Director, Jim

Brookshire, reached out to CAVC Bar Association

President, Gayle Strommen, to offer the FCBA’s WebX

facilities for the CAVC Bar Association’s educational

programs.  On March 15, the CAVC Bar Association

was able to take advantage of this offer for the first

time for its program “A Peek Inside the Congressional

Veterans Affairs Committees.”  The program featured

Rory E. Riley and Rob McQuade from the House

Veterans Affairs Committee staff, who discussed the

ins and outs of the legislative, budget, and oversight

processes that affect the veterans benefits system.  The

program played to a full house at the FCBA offices and

a substantial online audience. 

As another part of this closer relationship, the FCBA

has provided free access to its recent program on

Obtaining EAJA Awards in Veterans and MSPB Cases

to members of the CAVC Bar and members of both

organizations can look forward to future opportunities

that will be made possible by this new relationship.  #
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